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BILL OF EXCEPTIONS AND STATEMENT
OF THE EVIDENCE.

BE IT REMEMBERED that this cause came

duly on for trial before the court and an advisory

jury of twelve, on April 3, 1929, whereupon the

following proceedings were had relating to the
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issues and merits involved in plaintiff's assign-

ments of error herein. [1*]

TESTIMONY OF H. J. MAYCOCK, FOR
PLAINTIFF.

H. J. MAYCOCK, plaintiff's witness, testified

that he has lived in Alaska for 28 years and has

had about 12 or 13 years' experience as a miner

or prospector in Alaska and in Washington; that

he is acquainted with the Handy and Andy lode

mining claims and was upon them on March 12,

1926, with Tom Smith ; that there was no one upon

the claims at that time besides himself and Smith;

that he stayed there 17 days doing assessment work

on the two claims.

Whereupon the following proceedings took place

:

"Q. Were you working there March 13, 1926*?

A. Yes. Mr. S. HELLENTHAL.—We object to

that. I think it would be well to show the location

before he starts the assessment work unless the

Court especially permits it. The COURT.—Over-

ruled.
'

'

Whereupon witness further testified: That he

was there on March 13, 1926; that he ran an open

cut on a fissure on the Handy claim about 60 feet

long, 214 or 3 feet wide and about 4 feet deep;

that he was working there on March 13, 1926.

Whereupon the following proceedings took place

:

^'Q. Smith worked on the Andy? A. The Andy

claims. Mr. ROBERTSON.—May I take that map

*Page-number appearing at the foot of page of original certified

Transcript of Record on Cross-Appeal.
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a minute? (Map produced.) Mr. S. HELLEN-
THAL.—I want to object. This is out of order.

Assessment work wasn't required that year, but

I expect he can show work if he wants to. The

Handy was located January, 1926, and no assess-

ment work was required during 1926."

Whereupon witness further testified: That the

boundaries of the Handy and Andy claims were

marked in red ink on Plaintiff's Exhibit 1; that

Smith worked on the Andy claim ; that he did other

work on the Handy claim consisting of the cleaning

out of a couple of tunnels—one situated in the

northwest corner of the Handy and the other in the

southeast corner of the Handy—at which he worked

17 days, averaging about 8 hours per day; that the

method he used was ground sluicing as he was able

to accomplish quite a good deal [2] more by

that method than with powder; that he did this

work for the Alaska Handy Gold Mining Com-

pany and was paid; that the value of the work

was way over $100.00; that he also ascertained what

the boundaries of the Chichagoff Extension Mining

Company's claims were and found them to be prac-

tically coincident with respect to the Handy and

Andy claims; that he is neither a stockholder nor

financially interested in the company; that he made

an examination and was over the ground of the

Chichagoff Extension No. 3 and 4, Delta Quartz

and Jim Long claims; that the tunnel he found

near the southeast corner of the Handy claim was

off the beach, somewhere around 4i/^ by 6 or 6V2
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and 60 feet long, driven through crumbly rock which

was easy breaking rock, not very hard and soft

drilling, and that it was an inexpensive proposition

to drive same ; that he traced the boundaries of the

Handy claim and of Juneau No. 1; that they are

alike, wouldn't say exactly, but generally—on top

of each other ; that he was not positive that he found

the patent stakes, but knows that he saw some

there; that he saw the location corner of the Ju-

neau No. 1, but does not know positively whether

they exactly coincide ; that he worked on the Handy

which is also the Juneau No. 1, as they were both

the same, and he did the work on the claims as he

was on both of them; that the work was done on

the open cut, located near the southwest corner of

the Handy claim, marked on the plat with the letter

*'z"; that it was just about on the lode line of the

Chichagoff Extension No. 3. [3]

TESTIMONY OF TOM SMITH, FOR PLAIN-
TIFF.

TOM SMITH, plaintiff's witness, testified that

he had resided in Alaska 29 years and had had

considerable experience as a miner and prospector,

having prospected 4 or 5 years and mined altogether

about 10 to 15 years; that he had had experience

in different kinds of work such as common mining,

quartz rock mining, placer mining, driving tunnels,

sinking shafts, and running over a cross-cut; that

he visited the Handy and Andy gold mining claims

in March, 1926, arriving there on March 12, accom-
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panied by Maycock; that while on the Handy and

Andy claims they did the assessment work for the

two claims.

Whereupon the following proceedings took place

:

"Q. What did that work consist of? Mr. S. HEL-
LENTHAL.—Let me note an objection to any

assessment work on the Handy and Andy claims as

incompetent for the reason that under the plead-

ings there is a forfeiture, and the testimony is

absolutely immaterial. COURT.—Overruled."

Whereupon witness further testified: Which

work consisted of open cut work and cleaning out

tunnels, some of the work being done with sluicing

with water and some with pick and shovel; that

*'open cut work" means work along the surface

taking off the overburden or soft rock along the

surface—cleaning it down to bedrock; that he

worked on the Andy claim, staying there seventeen

days, working on the claim all of the seventeen

days, and using water and tools—^pick and shovel

—in doing the work; that the value of the work

he did on the Andy claim was considerably over

$100.00; that he accomplished a great deal more

by using water than by using powder ; that the value

of his services was the common wages of $6.00 per

day for assessment work but that Mr. Maycock was

worth more than that because of the amount of

work which he accomplished, which was not so

true of the witness' work as his work was pick

and shovel work; that he was there on March [4]

13, 1926, doing some work either in the tunnels or
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open cuts on the two claims, at the instance or re-

quest of the Alaska Handy Gold Mining Company;

that he was paid for doing this work by R. E.

Robertson on behalf of the Alaska Handy Gold

Mining Company; that he and Maycock each did

$100.00 worth of work on the claims exclusive of

the cost of transportation from Juneau to Chi-

chagoff; that he checked up the boundaries of Ju-

neau No. 1 and Juneau No. 2 and found they seemed

to cover approximately the same ground as the

Handy and Andy claims ; that the work he and May-

cock did was within the boundaries of the Handy

and Andy claims and of the Juneau No. 1 and 2

claims; that no one was on those claims on March

12, 1926, excepting himself and Maycock; that he

made an examination of the Chichagoff Extension

No. 3 and No. 4, Delta Quartz and Jim Long claims

;

that he did not find a tunnel on the Chichagoff

Extension Number 3 claim; that there is a tunnel

on the beach that is probably on that claim which

is about 50 feet long and is driven in ground that

a miner would consider easy to work, make good

headway in; that he noticed another tunnel on the

Handy claim ; that he did not find any development

work on the Delta Quartz claim of any kind; that

he marked upon the plat with a letter "y" on the

Andy claim and Juneau No. 2 claim where he did

the work ; that while there he traced the boundaries

of the Andy and the Juneau No. 2 claims and they

were approximately alike; that he did not remem-

ber whether or not he found the patent stakes of
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the Andy claim ; that he did find the location stakes

of the Andy claim and they were all in place; that

he did the work within the boundaries of both the

Andy and the Juneau No. 2 claims; that the affi-

davit of assessment work stated the work was done

on the Andy Lode Mining Claim. [5]

TESTIMONY OF OLE BIRKELAND, FOR
PLAINTIFF.

OLE BIRKELAND, plaintiff's witness, testified

as follows: live and have lived in Sitka, Alaska,

about 23 years; my business is mining, which I

have been doing for 20 years, mostly over near

Chichagoff, in Alaska, prospecting and working for

myself, and working in the mines; I know the

Handy and Andy claims ; I was one of the locators

of both those claims; Anesen Startzoff, Chris Did-

rickson and I located the Handy claim in 1908; we
put up the discovery notice, up above the tunnel,

which was not then there, on a squared-up cedar;

we found a lot of stringers, containing gold and sil-

ver, which stringer was about six inches wide, and

which ran for a hundred feet; the vein, which had

gold and silver, was solid and in place and had slate

wall on one side and graywacke on the other; the

walls were clearly defined; free and not frozen; we
made a cross-cut down below the discovery, as it

was flat there, and recorded our location notice in

Sitka; we used the vein as the center line and put

in a center post there, and measured 300 feet on

each side, and ran 1500 feet on the vein, and put up
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posts at each corner, which were cedar posts, and

marked the posts, and cut a line down the center,

and blazed out the side and end lines and center

line, it was marked so that people could easily tell

where it was; then we started to work it, and had

to dig down to bedrock before we could make a

tunnel, and started a 4 by 6 tunnel; it was a little

wider than that in places ; we did lots of work there

that year ; Startzoff , Didrickson and I did the work

;

Startzoff and I worked on that claim in the fall of

1909, driving in the tunnel, and did $100 worth of

work ; Startzoff and I worked on the claim in 1910,

tried a cross-cut about 15 feet from the mouth of

the tunnel and did about 15 feet of cross-cut, which

work was worth considerably over $100; the rock

went to $30.00; Startzoff, Didrickson and I worked

on the claim in the fall of 1911, driving in the tun-

nel, and did more than a $100 worth of work ; we al-

ways did more than the assessment work each year

;

Startzoff [6] and I worked there in 1912, driv-

ing in this same tunnel, and we did more than $100

worth of work; Startzoff and Didrickson each sold

out their interests to "Old Man Tilson"; I was out

there in 1913 and worked on the tunnel, driving it

ahead, and did more than $100 work of work; I

worked that year through hard rock; Tilson and I

were out there in 1914 and worked driving in the

tunnel, and did more than $100 worth of work;

*'01d Man Tilson" made the affidavit of assessment

work for that year, at least I think he did ; Tom Til-

son and I finally sold the claim to Moore; "Old Man
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Tilson," an Indian, Harry Keene, and I were out

there in 1915 on the Handy Claim and worked driv-

ing in the tunnel ; we did about $300 worth of work,

which was done for the plaintiff; "Old Man Tilson"

and I located the Andy claim; we built a 18 by 25

foot cabin that year, and the other cabin was built

the next year, 1916 ; the cabins were built below the

tunnel, on the center line, and down near the beach

;

Tilson and I found the lead on the Andy claim, it

ran about |2.40 per ton, gold and silver; the vein

was from six inches to a foot and a foot and a half»

had a hanging-wall of graywacke, was in place,

wasn't float, but was mineral in the rock in place,

a lode, solid, and we could trace it about 150 feet;

we marked the Andy claim and put up the discovery

on a post right on the center of the vein and crushed

out the center line and blazed out the end and side

lines, and marked the claim with stakes 300 feet

from the center, and put up posts at the corners, on

which we put the description ; the posts were mostly

cedar; the boundaries were marked so that anyone

could easily recognize the claim; we put up the dis-

covery or location notice on a post, and recorded

the location notice in Sitka ; we found enough value

on the Andy claim to warrant doing further work;

Tilson and I sold the Andy claim to plaintiff, I

think at the same time, in 1915 ; I was out on those

claims in 1916; there were at least 7 or 8 people

there, Fred Johnson, Charley Peterson, [7] Til-

son, myself, Albert Achervick, and some more; we

were sinking in the tunnel, which we had driven
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in between 80 and 90 feet at the time that we sold

to plaintiff ; it was pretty hard rock, as hard as you

could get it, and not easy driving ground; no lag-

ging was necessary to keep up the roof; this 80 or

90 feet of tunnel was the work that we had done

since we had first located the Handy; plaintiff in

1916 commenced sinking a shaft in the tunnel about

50 feet from the mouth of the tunnel, going down

with the vein on the Handy, which shaft was sunk

on an incline, running towards the Andy claim, as

the vein dips toward the Andy claim and would

eventually dip into the Andy; plaintiff in 1916 also

drifted from the bottom of the shaft into the side,

down on the lower level, 55 feet to the west side and

out toward the bay, and spent a little over $16,000

that year ; Gordon, the foreman, also sent two men

over to work from the discovery to the creek on the

Andy claim, and surface work was done on that

claim that year; the men were cutting down trees

and taking out logs and stumps, clearing out for

a new bunkhouse and cookhouse; they worked sev-

eral days; the veins on the Andy run in to join

the vein on the Handy ; at the end of the shaft they

ran a drift 75 feet in one direction and 50 feet in

another direction that was parallel with the origi-

nal tunnel; the shaft was 185 feet deep altogether;

the veins on the Handy and Andy come in and join

together ; I was out there in 1917 ; during the early

part of that year we had a regular crew of 8 or 9

men; we were driving in the shaft and did over

$100 worth of work ; I was not handling the money
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but I think we did $16,500 worth of work in 1916

and 1917; this crew of men stayed until May 1,

previous to which they had been working in the

shaft and the drift; after they left, I stayed and

had 3 men to help me; I was working in the fall;

we worked on the Andy in 1917 on the surface,

stripping, cross-cut on the surface on the vein, get-

ting dowTi to bedrock, and did $100 worth of assess-

ment work on each of those [8] claims that year

;

I left in October, 1919, along in the fall ; no assess-

ment work was done on the claims in 1918 and 1919

on account of the war; Old Man Tilson and I were

out on the claims in 1920; we did stripx^ing on the

surface of the Handy from the discovery down to

the tunnel, figured on putting up a hoist, and ran

an open cut on the vein on the Andy, stripping and

getting down to bedrock; we did a full $100 worth

of work on each claim and the plaintiff paid us for

it; this work was done in the fall of 1920; I have

been a stockholder in plaintiff since 1920, and Old

Man Tilson has been a stockholder for the same

time; I was out on the claims during the period

from January 1, 1921, to July 1, 1922, and worked

on the surface on both claims, stripping off the

muck, dirt and rock above the bedrock, and also

helped Grefe make the survey; I showed him the

posts and the ground; Tom Gillis also helped; I

was out on the ground before Grefe arrived, and

was working on the claims doing surface work,

and did at least $100 worth of work on each claim,

for which plaintiff paid me; I and also Tom Gillis



144 Chichagoff Extension Gold Min. Co.

(Testimony of Ole Birkeland.)

got paid for helping make the survey; I went out

on the claims in May, 1922, and was there working

in June, July and August, 1922, on the surface,

digging down to bedrock; I used powder when I

was digging and was trying to find and strip the

vein; I was also working several places up above,

blasting out stumps; the vein was supposed to be

right there on top of the tunnel and I was stripping

that off ; I also worked on the Andy claim upon the

creek, digging holes on the other side to find out if

I was going to find the main stringer and to see if

I could find the vein spread out in other places. I

was also stripping and digging down to bedrock; I

did the work from July 1, 1922, to July 1, 1923, to

protect myself because I didn't see "no patent com-

ing through. I was afraid they were going to push

me out"; I did a good $100 worth of work on each

of the Andy and Handy claims during the year

July 1, 1922, to July 1, 1923, and in addition sup-

plied my own powder, caps and fuses, which cost

about $40 or $50 ; I left the [9] claims the latter

part of August, 1922; I was out th again in May,

1923, and stayed during June and July, 1923, was

doing surface work, digging down, digging on the

vein, on each claim, and did a $100 worth of work

on each claim, and also used some powder, fuses

and caps, which I bought ; I did that work because

"I wanted to protect myself"; I did it because I

was a stockholder, and "I have to protect myself,

and I thought the company were going in with an-

other and going to push me out"; I did digging
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on the vein, stripping, open cut work, blasting, dig-

ging to line it out to get another place where the

vein is supposed to be; I went back to the claims

some time the tirst part of May, 1924, and found

Otto Anderson there in the plaintiff's cabin, and
the other cabin locked with Anderson's lock; I had

not given Anderson permission to move in; Ander-

son did not let me do the assessment work; he had

put out the stuff, a few drills and tore out my
bunk, and had taken out the dishes, and he was
making some beer there at that time; I went out

there to do the assessment work, but I couldn't see

my way to do it, as they—Tarbill—had taken pos-

session of the whole thing; I went away then, and

went back to the claims later, and Tarbill was

there cooking, fixing up and straightening up the

cabin; I went there to talk to Tarbill to find out

if he was going to jump the ground; I couldn't do

the work when Tarbill was there ; Tarbill and John-

son McLean were therein; "I go over there" that

time 'Ho find out if he were going to take things

on me and do the work, and he said, 'We will at-

tend to that business.' I went over there to find

out more. I going to be there to do the work or

not," and "we were talking about the cabin," and

"I said I had a right to live in the cabin and he

say 'No' "; and "he say the cabin belongs to the

ground and 'The whole thing is mine now.' " I

didn't do the assessment work because "I could not

stay. I have to stay that place to do the work.

There is no place to stay, and he had taken the
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ground," and Tarbill said: [10] '' 'I know the

law and know what I am doing. I am going to tend

to that place, and that means you will have to get

out.' " I told him I wanted to do the assessment

work there; that after I talked to Tarbill they

started in to change the rails and car that plaintiff

used in that tunnel, and which it owned; I didn't

give them permission to do that or to Anderson to

live in the cabin and take possession; I did $100.00

worth of assessment work on each claim for 1927

and for 1928, which was surface work, stripping

on the vein on each claim, for which the plaintiff

paid, and I was helped by "Ocean Sam"; it was

the spring of 1924 when I went out to the claims

and found Anderson living there, making a batch

of hootch; I am well acquainted with the two

claims; the cabin is not in the survey and was not

on the Handy claim at that time; I didn't go out

again until Tarbill came ; I wanted Tarbill to move

out, and he wouldn't do it, and he stayed in the

cabin; we had a difficulty about the ownership of

the cabin ; I went there again the last part of March,

1925, to put up the drawing from the survey; I

did a 1100.00 worth of work in July, 1923, on the

Handy claim, blasted out the dirt clear down to

bedrock, about 150 feet out there, 50 feet wide,

stripping on the Handy between the discovery and

the tunnel, open cut above the discovery and from

the discovery down; I worked on the creek on the

Andy and did $100.00 worth of work in July, 1923,

where the lead was, excavated it out from the bed-
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rock from the discovery to the Handy line, coming

up the creek there; I was working and stripping

for 100 feet towards the Handy claim; the affidavit

(Defendant's Ex. "A") correctly describes the

work for 1928; Sam helped me do the work (De-

fendant's Exs. "B" and "C" were received in evi-

dence) ; I didn't do any work in 1926 and was not

on the claims; I was on the claims in the spring of

1925 in March when there was 2 or 3 feet of snow

and went there to post the drawing ; I found Ander-

son in the cabin when I arrived there the latter part

of May, 1924, and I then went to the head of the

bay where there is an old shack and lived there at

approximately where the cross-mark is on Defend-

ant's Ex. "A" for identification (Defendant's Ex.

)
;
you [11] could probably shoot a 30-30

gun across from the Handy to Chichagoff, but I

don't know whether you could do that the widest

place ; in July, 1923, I did $100 worth of work be-

tween the discovery and the portal of the tunnel

on the Handy claim, and I did all the stripping on

the survey; I made a cut 7 feet deep; it is right

there to-day; "you can keep on every year there;

I am supposed to strip 100 feet wide to get all the

dirt out, and the lead is supposed to be right there

on top of the tunnel and up to the discovery. Of

course up to the discovery I kinda close it up, you

know ; and up above the discovery it is water there,

and it fills up with water, and I keep on digging and

it fills up again; you can see it to-day"; I also did

work that year above the discovery; "I kejDt work-
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ing up above the discovery until the water got in

and you cannot work in a big swamp"; there is a

lot of muck and peat there, and that is where I used

the powder; I didn't dig only one place; I dug a

ditch and tried to find the lead; in fact, several

ditches; there is no ditch less than 3% and 4 feet

deep; I cleaned out the tunnel and cribbed up the

tunnel; I used powder on the Handy in 1923, and

shot out stumps; I had some powder and I bought

a couple of boxes ; I bought it in Chichago/ and one

box from a prospector ; I used more than two boxes

of powder ; I had some before ; I shot three or four

times every day; in 1923 on the Andy I worked

on the creek and from the discovery up and below

the discovery and down to the bay; after shooting,

I wheeled the dirt out and I can show you the

dumps; I don't know how many I cleared off; it

was ten feet wide in places; I used powder on the

Andy in the creek bottom in July, 1923 ; I left there

the last of August, 1923, and I was working there

the first days ; I figured I did $100 worth of work on

the Andy and $100 worth on the Handy in June and

July, 1923, and I was working over two months;

I didn't go away in July, it was August; I know

I did $200 worth of work on those two claims in

June and July, 1923; "Yes, I signed that paper

[12] (Defendant's Ex. "D") for them boys. I

told them it was not necessary because I cleared the

ground myself; I witnessed the location of it, but

"as a witness I told them it were not necessary";

I did not put up the paper ; Al Tilson did, but I was
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not present when it was put up, as I was at the

head, of the bay ; I knew Al Tilson was going to put

it up when I signed it; I couldn't stop them from

posting it ; I went to the claims in May, 1923 ; I do

that every year ; I started work about June 1st, and

worked June and July, which is my custom ; I went

to the claims in 1922 and worked in June and July,

and worked back on the discovery and on the dis-

covery and blasted out the discovery, and blast out

a bluff there, which cut was pretty wide at the

Handy discovery; I did |100 worth of work; I

cleaned out the tunnel that year, and mucked it

out, and used a couple of boxes of powder that year

on the claims; I bought my powder in 1922 at

Hirsts; I did surface work on the Andy in June

and July, 1922, in the creek by the discovery, and

I was far back in the swamp, digging, trying to get

on the lead there ; I worked forth and back ; worked

on one claim some of the time and then go to the

other claim and work on it; when I got through

on the Handy I go back to the Andy, and then go

back to the other ; I did open cut
;
you have to have

an open cut to go down at least 3 feet wide, but I

don't know how much dirt it was or how much dirt

I moved; I was out there in 1921 both before and

after the 4th of July; Tom Gillis and I worked

there both before and after the survey; I started

work 7 or 8 days before the survey was started; I

had been out there before in the spring for a couple

of weeks and worked on both claims and was strip-

ping on the ledge back about 300 feet from the dis-
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covery on the Handy and digging in the swamp; I

worked one week in June, 1921, on each claim, and

was working in the creek on the Andy; I didn't

use any powder in June, 1921 ; I was working there

after the survey, too; I went there about the last

of October, [13] 1921, before the survey was

made, and I stayed there a couple of weeks after

the survey was made and was working; Gillis also

worked a couple of days helping me, and I put in

six days then working on each claim, and dug a

cross-cut five feet long by three feet wide on the

Handy, about 3, 3% up to 4 feet in places deep,

about 50 feet above discovery on the outside, as

there was a stringer on that side that I was going

to find out where it went to; I worked then on the

Andy pretty near up to the end of the claim and

was digging on the side-hill; "Old Man Tilson" and

I w^ere out to the claims in the fall of 1920 and we

worked there about 30 days, all month, and worked

up about and below the discovery on the Handy,

down where the hoist is supposed to be, and on the

Andy, cutting down trees, getting the stumps from

the creek and clearing off to bedrock and working

in the vein, and cleared on the Handy about 50

feet wide and about 30 feet long, but we didn't get

to bedrock that year; we used some powder; we

were digging you know; there was some big wind-

falls there; you see it dammed the water up above

and it was raining that time ; it was raining all the

time ; so we were digging out to get the water away

and get down to bedrock; it was several feet deep,
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you can see the work ; it is ten feet deep to bedrock
;

the work on the Andy was near the discovery ; Til-

son worked on the Handy, and I worked on the

Andy ; the company paid us for doing the work ; we
did not get extra pay for coming and going, but

went over in Tilson's boat and the money didn't

include any fare ; the claims are not full claims, as

after surveying they cut them down ; the time spent

in going to and from the claims was not counted as

time working on the claims; we did this stripping

these various years because it was impossible to get

into the shaft to do any work as the tunnel is all

flooded, and there is no other place to drive a tun-

nel, as the ground is too flat ; weather has the effect

on the work on these claims that every time a heavy

rain comes, these open cuts run together, [14] and

you come back a couple of months the next year and

it is all filled up and you have to start in opening

them up again, which is also true of assessment

work in other places in southeastern Alaska ; if the

work was in rock it would stay; I did assessment

work on the Handy and Andy in July and part of

August, 1923, and put in about 26 days in July, and

also used some powder, and from my experience as

a prospector and miner, I state that the work that

I did in July and August, 1923, was of the reason-

able value of $200.00, $100.00 on each claim; I was

unable to do any assessment work on the claims

when I went there in March, 1925, because there

was 2 feet of snow on the ground, and I could not

work in the tunnel because it was filled up with
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water and caved in at the mouth; the statement

(Defendant's Ex. '^D")? ''that no assessment work

was done on the claims," refers to Yon Tarbill's

having done no work; I have to clean out the

open cuts every year, but that is not the assessment

work I testified to ; I first clean them out and then

keep on going and do the rest of it ; I worked there

in June, July and half of August, 1923; I was

figuring on two assessment years; that is the way

I worked it; I always put in three months, you

know, that time of the year, and the work in June

alone was worth $200.00 and the work in July alone

$200.00.

Whereupon the following proceedings occurred,

viz.: "A. Then you figure the value of the—of all

the work was worth $400.00 in those 3 months?

A. That is the way, you know
;
you can figure it out,

if you have $6.00 a day. Q. Did you figure on two

assessment years, each one year beginning the first

of July and the other ending the 30th of June?

A. I come out in May, and worked June and July

and part of August. Q. That is how many assess-

ment years'? A. What? Q. That covers how

many assessment years? A. It would cover for

1924, too. Q. You figured you covered 1922 and

1923, and 1923 and 1924, both? A. I worked the

same way in 1922; [15] come up in June and

worked two months and a half. Q. You figured

you did that every year and worked about two

months and a half, and that was worth about $6.00

a day? A. Yes. Q'. Two months and a half would
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be how many days; 26 day months, that would be

52 days, and a half month would be 65 days? A.

Yes. Q. If you stayed until the middle of August f

A. Yes. Q. You don't know whether you stayed

quite to the middle of August, or not?' A. No, I

don't know, but I know I was out in August, you

know. Q. You figured that work was worth how

much? How much do you figure that two months

and a half work was worth? A. $200.00 for those

three months. Q. $200.00 for those three months?

A. Yes. Q. Is that right—at least $200.00 for the

three months? A. Yes. Qi. You wouldn't say it

was worth $400.00? A. No, I say at least $200.00.

Q. You wouldn't say it was worth $400.00? A. No.

Q. And you wouldn't say it was worth $300.00?

A. What? Q. You wouldn't say that work was

worth $300.00, would you? A. I was there to do

assessment work, and I know I was supposed to put

in the time and do $100.00 worth. Q'. How much
was that? A. $100.00 each claim. Q>. You figured

you did that by staying there two months and a half,

is that right? A. Yes; they paid me for doing the

work."

The witness then continued: When I went there

in March, 1925, it took three days to break the ice

in the bay to get in and two days to get back to

Chichago/; I figured my time at $6.00 per day,

besides which there are the powder, fuses and caps.

[16]
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TESTIMONY OF THOMAS TILSON, SR., FOR
PLAINTIFF.

THOMAS TILSON, Sr., plaintiff's witness,

testified, as follows: I am called "Old Man Tilson"

I live and have lived in Sitka, Alaska, 31 years

I am acquainted with the Handy and Andy claims

Ole Birkeland and I owned the Handy claim; I

bought my interest in it from Anesem Startzoff and

Chris Didrickson; Birkeland and I sold the claim

to Benjamin Moore, who sold it to the plaintiff;

Birkeland located the Andy claim and I bought it;

Birkeland and I sold it to Benjamin Moore, who sold

it to the plaintiff; Birkeland and I worked on the

Handy claim in 1914 for a long time driving in a

tunnel, which is the same tunnel in which plaintiff

put in a shaft; we did more than $100 worth of

work; we worked on the claim in 1915 driving in

the tunnel; Birkeland and Harry Keene, and

Indian, was with me in 1915, and another man
who built the cabin at the same time; Keene and

Birkeland drove the tunnel in 1915, and I and the

other man built the cabin; we did more than $100

worth in 1915; I was out there in 1916; "we got

the money from Moore to fix the mine. We had the

cabin up, and went out around the 15th of March;

Seven men, I think I had with me. I was wanting

to leave then, and was out making ready to start

the shaft"; the tunnel was in about 85 feet then,

when the plaintiff commenced to sink the shaft; I

stayed out there quite a while; it must have been
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some time in April when I left and I went out

around the middle of March; in the fall of 1916.

Moore sent Gordon to take my place, and I had no

more to do with the mine out there except to handle

the money and pay the men ; I was out there in 1920

doing assessment work on the two claims; I went

out in the fall with Birkeland; we did digging,

cross-cutting and so on; a little of everything; we

worked on both claims; my principal work was on

the Andy ; Birkeland was more on the other claim

;

we did plenty of work; I have been a stockholder

of plaintiff since 1915; I had my son Thomas go

out and stake the Andy in 1915. [17]

TESTIMONY OF THOMAS TILSON, JR., FOR
PLAINTIFF.

THOMAS TILSON, Jr., plaintife's witness testi-

fied, as follows: I live in Sitka, Alaska; ''Old Man
Tilson" is my father; I know the Handy and Andy
claims; the first time I was on these claims was in

1910, when I was out there staying with Birkeland,

who was doing the assessment work; I stayed there

approximately 30 days, during which time Birke-

land was working in the tunnel, and I was helping

him take out muck; that is the same tunnel that is

on the tunnel claim; I was out there again in 1915

for a short trip, staying just a few days; Birke-

land was out there then doing work in the tunnel

on the Handy claim, and, when the weather was
good, working outside, cutting down trees and logs

;

I went out in 1915 to take out some provisions and
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things that my father sent out, as they were doing

the assessment work ; my father had a % interest in

the claim then; the Indian, Harry Keene, came out

after I left that year; I was out there next in the

spring of 1916, when we had a crew of 8 or 9 men
there; Fred Johnson, Ole Birkeland, Albert Acho-

vank, Bey Meyer, two men named Erickson, a Jap

cook, and myself; I was out there at a different

time than my father that year, as he went out first

and I came out later; I stayed there four or five

months; the plaintiff, which had taken over the

claims, was sinking a shaft in the Handy tunnel,

at a place about 50 feet in from the mouth of the

tunnel; the tunnel had been driven on the Handy
claim about 85 or 90 feet in when the plaintiff took

over the claims; the plaintiff had sunk the shaft

about 100 feet at the time I left during the last of

August; I worked there myself, taking my turn

at almost anjrthing where they needed a little extra

help, that is shoveling, drilling, common labor; the

other men worked two shifts a day and night shift,

some were drilling, some blasting and hoisting ore

out of the shaft ; more than $100 worth of work was

done that year; I judge about $10,000 or $12,000

worth up to the time that I left; the shaft was an

incline shaft, following the vein to the south; no

drifts had been put [18] off the shaft up to the

time that I left; I wasn't out to the claims again

for several years, but I know there was a crew there

in 1917 as I handled, for my father, the paying out

of money, and between $15,000 and $16,000 was
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actually disbursed in 1917; I usually made out the

checks, kept the time, and kept a check of the ac-

count; the plaintiff furnished the money; when I

was there in 1916 I occupied the position of fore-

man; I was out again in the spring of 1921 for a

couple of days, when I went to look over the gas-

engines, cabin, and so, that belonged to the plaintiff,

which engines had been used, one for hoisting and

one to run the fan to take the smoke and gas out of

the shaft on the Handy claim; I was out again on

the last day of June, 1922, and stayed two days ; my
brother and I prospected the claims, doing the

work mostly on the Handy; we were checking up

on the different places and trying to locate the out-

cropping of the lead, and did some digging in

spots here and there; I went out on account of the

interest of my father, who was a stockholder in

plaintiff; I was out again in August, 1923, for two

days, with my brother Albert, and spent two days

on the claims prospecting and digging here and

there, actually working, pick and shovel work; it

wasn't easy work; we put in the two days, and we

did an ordinary day's work each day; we worked

on both the Handy and Andy claims in the inter-

est of my father and Birkeland, who were both

shareholders ; my father located the Andy claim, but

I actually went out on the ground to locate it for

him; my father does not read or write the English

language, but he writes and reads Norwegian.

Thereupon it was stipulated by counsel that the

record should show that all affidavits made by the
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Senior Tilson were explained to him by the Junior

Tilson before he signed them.

The witness then further testified: My name is

signed, and Birkeland also signed the exhibits

(Defendants' Exs. "U" and "V"), but I did not

put it up ; my brother put it up, at least he told me

so, and I know we had at least one [19] recorded;

that "we were relocating the claims already lo-

cated by Tarbill in 1923 and 1924, and were in-

formed if Tarbill had not performed any assess-

ment work by July 1, 1924, they would then be

open to relocation; we were relocating them for my
father and Birkeland. We were misinformed at

the time of the time of the assessment work. Mr.

Tarbill should have done some work before July 1,

1924, we were informed, and found out afterwards

we were misinformed. It appeared as though, to

us, at that time, they were trying to freeze father

and Birkeland out altogether from other informa-

tion we had at that time"; "I have not compared

these exhibits with the originals in any way"; the

statement "there was no assessment work done,"

in these exhibits, referred to "no assessment work

had been done by Tarbill. The claims had already

been staked before that by Tarbill. I am unable to

say at this time what they named them but Tarbill

had not performed any work up to July 1, 1924,

and for that reason we relocated them"; "Birkeland

told me it was not necessary to restake the claims;

he had done enough work to hold them"; I signed
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them as a witness, but I didn't personally see them

signed. [20]

DEPOSITION OF R. W. DEARMOND, FOR
PLAINTIFF.

R. W. DEARMOND, plaintiff's witness, testified,

b}^ deposition, as follows : I am and have been, since

October, 1911, U. S. Commissioner and Recorder

for the Sitka, Alaska, Commissioner's and Re-

corder's Precinct, within which precinct is and,

since prior to 1908, has been that portion of Chi-

chagoff Island, adjacent to Klag Bay, Alaska, and,

as such recorder, I have care and custody of the

transcripts of old records and of all original books

and records since approximately 1900; that the

following exhibits were all recorded in that office;

Plaintiff's Ex. 5, June 16, 1908, p. 50 of Mining

Record Book 3; Plaintiff's Ex. 6, October 20, 1909,

p. 118 of Mining Record Book 3; Plaintiff's Ex. 7,

December 23, 1912, p. 206 of Mining Record Book

3; Plaintiff's Ex. 11, January 17, 1914, p. 392 of

Deeds No. 2; Plaintiff's Ex. 9, March 22, 1913, p.

355 of Mining Record Book 3; Plaintiff's Ex. 10,

December 27, 1913, p. 385 of Mining Record Book

3; Plaintiff's Ex. 11, January 17, 1914, p. 392 of

Mining Record Book 3; Plaintiff's Ex. 12, Febru-

ary 10, 1915, p. 460 of Mining Record Book 3;

Plaintiff's Ex. 13, May 13, 1915, p. 481 of Mining

Record Book 3; Plaintiff's Ex. 14, June 1, 1915,

p. 445 of Deeds No. 2; Plaintiff's Ex. 15, Novem-

ber 22, 1915, p. 495 of Deeds No. 2; Plaintiff's Ex.
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16, January 7, 1916, p. 567, of Mining Record Book

3; Plaintiff's Ex. 17, July 19, 1916, p. 32 of Min-

ing Record Book 4 ; that I am personally acquainted

with the locators named on Plaintiff's Ex. 5;

that I am personally acquainted with Anesem

Startzoff, the grantor named in Plaintiff's Ex.

8, who is the same as A. Startzoff, named as

one of the locators in Plaintiff's Ex. 5; that

Plaintiff's Ex. 9 was sworn to before me by Ole

Birkeland on March 22, 1913; that I am personally

acquainted with Chris Didrickson, the grantor

named in Plaintiff's Ex. 10, who is the same Did-

rickson named as one of the locators in Plaintiff's

Ex. 5; that Didrickson acknowledged Plaintiff's

Ex. 10, before me as U. S. Commissioner and

ex-officio notary public and that John G. Goodell

and George Barron were witnesses to that deed;

that Plaintiff's Ex. 11 was sworn to before me by

Ole [21] Birkeland on January 17, 1914; that

I am personally acquainted with all the locators

named on Plaintiff's Ex. 13; that Plaintiff's Ex.

14 was acknowledged before me by Tom Tilson and

Ole Birkeland in my official capacity as U. S. Com-

missioner and ex-officio notary public and was wit-

nessed by Walter C. Daiker and myself; that I am
personally acquainted with Tom Tilson and Ole

Birkeland, the grantors in Plaintiff's Ex. 14, and

that said Ole Birkeland is the same Birkeland named

in Plaintiff's Exs. 5 and 13, and said Tom Tilson is

the same Tilson named in Plaintiff's Exs. 8, 10 and

13; that Plaintiff's Ex. 17 was sworn to by Tom Til-
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son before me on July 19, 1916 ; that a proof of labor

of annual assessment work done upon the Handy

and Andy claims for the year 1917 was recorded

August 30, 1917, p. 183 of Mining Record Book

No. 4.

The following proceedings then took place : Plain-

tiff offered in evidence a certified copy of said

proof of labor, which was marked Exhibit No. 14

in said witness' deposition (Plaintiff's Ex.

for identification), but upon defendant's objection

that: "We object to that affidavit for assessment

work, because it does not comply with the Act of

1915; doesn't give the number of days and place

worked definitely; doesn't state the number of days

and place worked definitely; doesn't state the time

going and coming to the claims was not included,

and does not state eight hours a day was only

charged upon to doing the assessment work," the

Court refused to admit said exhibit, to which plain-

tiff excepted.

The witness DeArmond then further testified that

the following exhibits were all recorded in his said

office: Plaintiff's Ex. 18, p. 284 of Mining Record

Book 4; Plaintiff's Ex. 19, p. 338 of Mining Record

Book 4; Plaintiff's Ex. 20, December 27, 1920,

p. 181 of Mining Record Book 5 ; and.

On rebuttal: Plaintiff's Ex. 28, January 25, 1926,

p. 33 of Mining Record Book 7, and Plaintiff's Ex.

29, January 25, 1926, p. 34 of Mining Record

Book 7. [22]
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DEPOSITION OF RAYMOND F. OREFE, FOR
PLAINTIFF.

RAYMOND F. GREFE, plaintiff's witness, tes-

tified, by deposition, as follows: I now reside in

Eugene, Oregon, but I formerly lived in Juneau,

Alaska; I held a commission as and was engaged

in the practice of a U. S. Mineral Surveyor in the

Territory of Alaska for from approximately 1919

to 1925 ; I graduated from the University of Michi-

gan, class of 1916, and practiced my profession from

1919 to 1925; in 1921, as U. S. Mineral Surveyor,

I made, for plaintiff, a true and accurate survey

of the Handy and Andy lode claims situated on or

near the shores of Klag Bay, Alaska, U. S. Min-

eral Survey No. 1459, and thereafter prepared and

filed true and accurate notes of said survey in the

office of the U. S. Surveyor-General of Alaska,

which is now the office of the U. S. Cadastral Engi-

neer for Alaska ; that the statements made in Plain-

tiff 's Exhibit No. 21 were based upon my personal

examination and survey of said two claims. [23]

Whereupon it was stipulated between the parties

by their respective counsel that the witness Thomas

Tilson on behalf of the plaintiff on January 7, 1922,

paid to the firm of Metcalfe & Grefe $464.00 on

account of the survey made in 1921 of the Handy

and Andy claims by the witness Grefe; that the

conflicts and extent of the conflicting areas of the

Chichagof Extension No. 3, Chichagof Extension

No. 4, Jim Long and Delta Quartz claims with
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the Handy and Andy claims are correctly set forth

in Paragraph 6 of plaintiff's complaint; also that

the complaint was filed and summons issued in this

case on March 13, 1926. [24]

DEPOSITION OF J. LINDLEY GREEN, FOR
PLAINTIFF.

J. LINDLEY GREEN, plaintiff's witness, testi-

fied by deposition, as follows: I hold and have

held the position of Register of the U. S. Land
Office in Anchorage, Alaska, since April 11, 1924,

and held that position during January, 1926
;
plain-

tiff filed in the U. S. Land office with me as Regis-

ter on January 12, 1926, an adverse claim against

defendant's application for patent to the Chichagoff

Extension Claim No. 3 lode, Chichagoff Extension

Claim No. 4 lode. Delta Quartz lode, and Jim Long

Quartz Claim lode, U. S. Mineral Survey No. 1498

;

a true and correct copy of said adverse claim, other

than for the copy of the notice of said application

as published in "The Stroller's Weekly," a news-

paper published in Juneau, Alaska, and for the

copies of the exhibits attached to the original, is

contained in Plaintiff's Exhibit 24; the last date

for filing adverse claims to said application expired

January 20, 1926, the date of the first publication

having been March 21, 1925; the plaintiff's adverse

claim was filed within the statutory period for

filing adverse claims and prior to the expiration

date for the filing thereof, i. e., on January 12, 1926

;

the plaintiff paid the proper filing fee for filing
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said adverse claim, i. e., $10.00, which was received

in said Land Office on January 14, 1926, and on

said date receipt 2726955, which is Plaintiff's Ex-

hibit 22, was issued and mailed to R. E. Robertson,

Juneau, Alaska; I notified the defendant of the

filing of said adverse claim by the plaintiff and,

on January 12, 1926, sent it a notice thereof, which

is the original of Plaintiff's Exhibit 23, which notice

was sent to the address shown on the notice. [25]

TESTIMONY OF JESSE S. MOORE, FOR
PLAINTIFF.

JESSE S. MOORE, plaintiff's witness, testified

as follows: I am the president of Alaska Handy
Gold Mining Company, the plaintiff in this action;

I have been such president since April, 1923; my
father, Benjamin F. Moore, bought the Handy and

Andy mining claims from Ole Birkeland and Tom
Tilson and conveyed the same to the Alaska Handy

Gold Mining Company on October 30th, 1915.

In 1926 the plaintiff company authorized Frank

A. Aldrich to locate over the Handy and Andy

claims; that pursuant to such authorization said

Aldrich did locate over said claims in January,

1926, calling his locations Juneau No. One and Ju-

neau No. 2; that said Aldrich conveyed said two

mining claims to one Levy and the latter conveyed

the same to the plaintiff on March 12th, 1926; that

the plaintiff corporation is organized under the

laws of the State of Delaware and is authorized to

engage in mining and to hold mining claims; that



vs. Alaska Handy Gold Min. Co. 165

(Testimony of Jesse S. Moore.)

the plaintiff corporation has expended in excess of

$20,000.00 on said Handy and Andy locations in

developing same ; that the corporation, by its stock-

holders and board of directors, ratified the assess-

ment work done by stockholders upon the Handy

and Andy locations during the assessment years

1921, 1922 and 1923.

Witness produced the original deed to his father,

which was stipulated was the original of the certi-

fied copy introduced in evidence as Plaintiff's Ex.

14; also original deed to plaintiff, which was stipu-

lated was the original of the certified copy introduced

in evidence as Plaintiff's Ex. 15; also produced

Plaintiff's Exs. 25, 26, and 27; also the originals of

assessment work affidavits, which were stipulated

were the originals of certified copies introduced in

evidence as Plaintiff's Exs. 17 and 20; also Plain-

tiff's Ex. 1 for identification, which was offered in

evidence but not received upon defendant's objec-

tion, "that the affidavit is the same as the one to

which the original was refused yesterday for the

reason that the same does not apply to the mining

act of 1915, not containing the provisions required

by law," to which ruling, sustaining the objection,

plaintiff excepted; witness also testified plaintiff

authorized notices in lieu of assessment work for

the years 1918 and 1919, but was unable to find the

original notices. [26]
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TESTIMONY OF PRANK ALDRICH, FOR
PLAINTIFF.

FRANK ALDRICH, plaintiff's witness, testi-

fied as follows: I live in Juneau, Alaska, and have

been a prospector and miner continually since 1879,

having been engaged in that work in Montana,

Alaska, Siberia, British Columbia and Yukon Ter-

ritory ; that in January, 1926, he located the Juneau

No. 1 and No. 2 claims, at the request of R. E.

Robertson, and posted thereon location notices

(Plaintiff's Exhibits 28 and 29); Juneau No. 1

covers and is identical with the Handy claim;

Juneau No. 2 covers and is identical with the Andy

claim; on Juneau No. 1, I dug down through the

moss, just above the tunnel, and exposed the vein

of ore, which was a small seam, probably 8 inches

on the surface, of rock in place, that had walls,

and which went from $7 to $10 a ton, which value

is based upon my 50 years' experience as a pros-

pector and in sampling ore; it was a good pros-

pect; I placed the discovery notice of the location

on the discovery or right under it; I marked the

stakes; I marked the center end stake and the

southeast corner, first corner I put up, then the

southwest corner, then returned and marked the

northwest corner and then the southwest corner,

and they are marked as I described them, south-

west, northwest, northeast, southeast; I hewed

stakes and marked it with an indelible lead pencil;

on the other claim I posted up the notice about 20
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to 30 feet from the beach, and made a discovery of

rock in place, which was a small vein, possibly 6

or 8 inches, that went anywhere from $2 or $3 a

ton; the gold was coarse; the gold I found was not

in a pulverized condition; I pulverized and panned

the free gold ; I took samples and was agreeably sur-

prised to find free gold in it; my conclusion is that

in depth it might show values sufficient to work it;

I put up stakes at the four corners and plainly

marked them; an initial stake at discovery, also a

tree hewed, and I placed the notice of location in a

can and nailed it to the tree right across to the

ore; weather affects annual assessment work on the

surface in this country; if there is rain or seepage

it slufs big onto the [27] open cut and almost

entirely obliterates it; I conveyed these two claims

to Abram Levi in Mr. Robertson's office; I was

hired by Mr. Robertson to make these two locations

;

I found the original stakes of the Handy lode and

placed a separate stake for Juneau No. 1; I made

the discovery of Juneau No. 2 plainly visible and

placed the discovery there; the northwest corner

of Juneau No. 2 and the southwest corner of Juneau

No. 1 are identical; they are set up right against

one another and driven in the ground; I put in six

stakes on the Handy, with which Juneau No. 1 is

identical, and five stakes on the Andy, with which

Juneau No. 2 is identical. [28]

Witness Aldrich also testified: "Q. What did you

do about the boundaries, if anything, or stakes'?

A. I followed the center line back in a southerly di-
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rection. It would be a southeasterly direction

through an old trail cut through the timber there,

plainly visible, until I reached what is known as the

center end stake of the Handy lode, then measured

300 feet to the northward, the southeast corner, not,

it is east and south—southeast corner ; and I estab-

lished there the southeast corner stake. Then I re-

turned to the center end stake and measured 300

feet. I wasn't able to find any southwest corner,

so I established one. Then I returned, and down

this old blazed trail, or survey trail on the center

line of the Juneau Number One or Handy lode,

back to the discovery and measured 300 feet north-

west, northeast to the northeast corner, and there

established the northeast corner and measured 300

feet west by south and established the southwest

corner—northwest northwest corner rather—of the

lode; then I proceeded to locate the Andy."

Also: "Q. What did you do about marking the

boundaries or stakes on that" (Andy) "claim? A.

Well, I found in measurement I was 200 feet from

the west line of the Andy lode—of the Handy lode

—so I measured 200 feet and I placed in the corner

—that would be the northeast corner, 200 feet from

the discovery—then I retraced my steps and meas-

ured from the discovery 600 feet southwest along

the beach and there I placed the southwest corner.

Q. How many feet along the beach? A. 350 feet

from the center end; you are entitled to 350 feet

from the center of the claim, and the center of the

claim happened to be 200 feet from the Andy line,
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so I only claimed 200 feet and took full 300 feet to

the west. I retraced my steps and went to the

south end of the claim and likewise placed the

northeast corner and the southwest corner."

Also: "Q. How was it marked? A. Marked

'Center end [29] stake, Handy lode.' Q. Where

did you go from there? A. Turned to the left

and went 300 feet, and found several stakes. Q.

Found several stakes? A. Yes. One of them was

the southeast corner of the Handy lode. Q.

You put your stake alongside it? A. Yes; along-

side. Q. What did you do next? A. Returned to

the center end stake and measured 300 feet in a

southwest direction to the southwest corner, where

I placed a stake. Q. You didn't find a stake there?

A. No, I didn't find a stake there. It was on the

muskeg, tundra. Q. How did you measure the 300

feet ? A. I had a man with me, and measured with

a tapeline, and I had copies of the Handy and went

in the direction, judging from the other corner, I

went 300 feet, knowing if the stake was there I

would find it. It might be there and down in the

snow. Q. You didn't find the stake? A. No."

Also: "Q. That is all you did on the Handy lode?

A. No, I returned to the discovery and put another

corner in. Q. Did you find the original stake at

the other corner? A. Yes, I did on both corners.

Q. Both corners? A. Both corners. Q. You found

the original stakes? A. Of the Handy lode, yes.

I placed a separate stake over Juneau Number
One."
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Also: "Q. And followed the same line of the

Handy? A. Yes, to get over on Number One—to

get to the southern end of Juneau Number Two,

and at the southeast corner of Juneau Number One

I placed the northeast corner of Juneau Number
Two. Q. That is where you didn't find a stake?

A. That is where I didn't find a stake, yes. Q. You
got down how many feet there? A. 600 feet. Q.

600 feet? A. Which we were entitled to. Q. Did

you find any stakes there? A. No, I didn't find no

stakes. Q. Found no stakes? A. No."

Also: "Q. How many did you put on Juneau

Number One? A. I put in 6 stakes, and one there

(indicating) but didn't mark it. When I run this

line and struck salt water, why, I turned. Q. You
didn't go in a direct course? A. No, nor did I

mark that stake." [30]

Also: "Q. If the Andy end line is only 500 feet

long, how can it be identical with the one you lo-

cated 600 feet long? Look at it carefully and see

whether that isn't 521 feet long. A. Didn't I tell

you I didn't find any stake? Q. I know, but you

said you measured down 600 feet. A. I did. Q.

How can your 600 feet be identical with the 521

feet? A. You are entitled to 600 feet and I took

all of it. Q. You want to change your mind, it is

not identical? A. No. Q. Do you want to change

your testimony? A. No, I don't. I staked the

claims as you stake any other quartz claims. Q. If

a previous claim had been staked only 500 feet wide,

and you staked another claim 600 feet, that wouldn't
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be identical staking, would if^ A. If the stakes

were there, I would have stopped." [31]

WHEREUPON the following proceedings were

had:

Mr. ROBERTSON.—The plaintiff now makes an

offer to prove—^maybe Mr. Hellenthal will agree to

it—to prove by myself that attached to the adverse

claim that was filed with the Register of the United

States Land Office on January 12th, 1926, a copy

of which adverse claim was introduced in evidence

herein in connection with the deposition of J. Lind-

ley Green and marked Plaintiff's Exhibit 24, that

attached thereto was a copy of the notice of publi-

cation of the Chichagotf Mining Company pub-

lished in the ''Stroller's Weekly" in Juneau from

the period from March first, 1925, to May sixteenth,

1925, being the defendant company's notice of ap-

plication for patent, also a copy of the plat that has

been received in evidence and marked Plaintiff's

Exhibit One—I think it is—Plaintitf 's Exhibit 1,

being the plat prepared by Mr. Metcalf in Mineral

Survey 1498 of the defendant corporation. When
I say a copy I mean to say a photolithic copy of

Plaintiff's Exhibit 1 and certified in the same way
—a certified copy—certified copies of the location

notices of the Handy and Andy claims, identical

with the certified copies which have been received

in evidence herein and marked Plaintiff's Exhibits

Five and Plaintiif's Exhibit Thirteen, and also an

abstract of title consisting of all of plaintiff's ex-

hibits which have been received in evidence herein

from Plaintiff's Exhibit 5 to and including Plain-
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tiff's Exhibit 20, and each of those exhibits, to-

gether with a copy of the appointment of Ole

Birkeland as agent for the Alaska Handy Gold

Mining Company, and a certified copy of the Arti-

cles of Incorporation, as well as amendatory of that

corporation, certified to by the Secretary of State

of the Territory of Alaska ; all the exhibits were at-

tached to the adverse claims and filed with the Reg-

ister of the United States Land Office and made

part of the various claims.

Mr. HELLENTHAL.—You want me to stipulate

that was done and they are part of the registry of

the landoffice*?

Mr. ROBERTSON.—Yes. [32]

Mr. HELLENTHAL.—I will so stipulate.

The COURT.—Those copies of those papers were

filed with the adverse claims. What was the last?

Mr. ROBERTSON.—Certified copy of the Arti-

cles of Incorporation and Amendatory Articles of

Incorporation of the plaintiff corporation. I think

that is all for this part.

The COURT.—That they are part of the adverse

claim ^.

Mr. ROBERTSON.—Yes, sir.

Mr. ROBERTSON.—If the Court please, there

is one more piece of evidence. I am not sure

whether or not the Court will take judicial notice

—

I intended to bring up a calendar for 1926 to show

March 13th is within sixty days.

Mr. HELLENTHAL.—It may be stipulated; the

calendar may be brought to-morrow.
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The 'COURT.—I have judicial notice anyhow.

Mr. ROBERTSON.—Paragraph 9 of the com-

plaint in this suit alleges—set up the allegation of

reasonable sum of attorney's fees which should be

paid, and the defendant in the answer also sets up

in Paragraph 13 of its third further answer and

defense what it claims as reasonable attorney's fee.

I understand from a conversation with Mr. Hellen-

thal that it is stipulated those respective para-

graphs, that is 9 of the complaint and 13 of the

third further answer and defense may be stricken.

Mr. HELLENTHAL.—It is stipulated those two

paragraphs in both answer and complaint may be

stricken.

Mr. ROBERTSON.—Yes. We rest.

Mr. HELLENTHAL.—May it please the Court,

—I realize it is somewhat out of the ordinary to

make a motion for nonsuit in an equity case, never-

theless I wish to make a motion to show our theory

of the case. I move for a nonsuit on behalf of the

defendant, on the theory that this was an action

brought under the section of the mining law to de-

termine the right of possession. That was optional

[33] when the complainant brought his action, to

go either on the law side of the court in action for

ejectment if he was out of possession, or on the

equity side if he was in possession. We contend

that the plaintiff, since he chose to go on the equity

side of the court and set up he was in possession

under the facts and circumstances now before the

Court it conclusively shows as a matter of law

the plaintiff is not in possession and was not at the
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time complaint was brought and is not now in pos-

session of either the Handy or the Andy claim or

Juneau Number One or Juneau Number Two
claims.

It is our contention that proof relating to assess-

ment work for the year beginning July first, 1922,

and ending June 30th, 1923, is insufficient as a mat-

ter of law. It is our contention that the proof of

assessment work for the year commencing July first,

1923, and ending June 30th, 1924, is also insufficient

as a matter of law.

The defendant further contends that the plaintiff

was not justified in not doing assessment work for

the year commencing July 1st, 1924, and ending

June 30th, 1925. They admit in the pleadings no

assessment work was done but have alleged they

were kept off by the defendants by force We have

received evidence in the case which I will not go

over, but I think the Court remembers perfectly well

what the evidence was in relation to that force.

We contend if the Handy and Andy became for-

feited for any of the three reasons, either one of

them, they became so forfeited they couldn't relo-

cate them, and their possession is based upon valid

location. There is no evidence before the Court of

any such possession. The only evidence before the

Court is constructive possession the law gives them

by virtue of good location notice and compliance

with the laws, and for that reason I now move for

a nonsuit, because from the evidence it shows the

plaintiff should have brought—if he had any action

at aU—^he should have brought an action in equity
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because he was not in possession of the ground

claimed.

The COURT.—I overrule the motion.

Mr. HELLENTHAL.—Allow us an exception.

The COURT.—Note the exception. [34]

DEFENDANT'S CASE.

TESTIMONY OF FRANK H. FOSTER, FOR
DEFENDANT.

FRANK H. FOSTER, defendant's witness, tes-

tified as follows: I am an attorney and live in Cor-

dova and am a member of the legislature and I

know J. Lindley Green, Register of the U. S. Land
office, and know his signature.

Whereupon the following proceedings occurred:

Q. Ever see him sign if? A. Yes, sir.

Q. I hand you a paper called "register's final

receipt of mineral entry." Will you examine de-

fendant's exhibit for identification No. 2, examine

the signature and say whose signature that is?

Mr. ROBERTSON.—We object to that mineral

entry, if it is intended as the mineral entry set up

in the answer in this case, on the ground that it

is incompetent, irrelevant and immaterial, and that

it in nowise is binding on the plaintiff in this case;

and, furthermore, it is contrary to law and, if it

was issued by the Register, was issued before the

expiration of 8 months after the last pviblication of

notice of the defendant company's application for

patent in this case, and the Register of the United

States Land Office and no other official of the Gov-
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ernment has any jurisdiction or authority to issue

any final mineral certificate or any receipt until

the expiration of the eight months period, in the

territory of Alaska.

The COURT.—Isn't this question at present

preliminary ?

Mr. HELLENTHAL.—I only offer it for iden-

tification.

Mr. HEBERTSON.—What was the question?

Mr. HELLENTHAL.—I asked whether that was

the signature of J. Lindley Green.

Mr. ROBERTSON.—I object on the ground the

witness has not been qualified as an expert with

sufficient knowledge to state whether or not the sig-

nature is the correct signature of a party or not.

Q. Do you know his signature? A. Yes, sir.

The COURT.—Objection overruled.

Mr. ROBERTSON.—Exception.
A. Yes, that is Mr. Green's signature, to my

recollection. [35]

TESTIMONY OF ARTHUR RIENDEAU, FOR
DEFENDANT.

ARTHUR RIENDEAU, defendant's witness,

testified, as follows: I live in Juneau; my business

is mine foreman at the Alaska Juneau; I first

went to Chichagoff in the spring of 1917 and was

driving a water tunnel known as the Rustlake tun-

nel for water power; I was mine foreman and had

charge of all the Chichagoff mine from January 1,

1918, to December 25, 1922 ; I know where the Handy
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tunnel is; it is located about 1200 or 1300 feet

from the Chichagoff dock; I recognize the places

appearing in Defendant's Exs. "E" and ''G," and

mark with an "A" the Handy tunnel dump on said

Exhibit "E"; I first visited the Handy tunnel in

July, 1917; I visited that vicinity pretty often in

1918 and 1919; I was there in 1920; I remember

when Mr. Grefe was around Chichagoff making a

survey; I was over there during 1922, and went

there, I couldn't say how many times, during June,

July and August, but I suppose 2 or 3 times a week

in the summer if it was nice weather and went

there picknicking and hunting in the fall; I have

been all over the hill; I went over that ridge up

the hill every time I went back I used to go back

a mile or so to the lake; I went over that ridge a

good many times; I wouldn't say how many but 15

or 25 times in 5 years ; I don 't know if I went over

the ridge in June or July, 1922, but I did in August

;

in going over the ridge in 1923, I didn't observe

anybody at work there; in going over there I didn't

see any evidences of assessment work; I observed,

in going up that ridge, nothing in the way of work

done there outside of the tunnel and the dump;

I didn't observe during any time anybody at work

there; in any of my times in going there I didn't

observe any recent work having been done [36]

at any time along that trail; I never observed any

work of any kind, when I went up that hill, that

was less than 3 years old; I visited the cabin in

1922; I am not sure whether there was anybody
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living in either of those two cabins; I know two

men that lived in that cabin, but I don't remember

what year it was they lived there ; not to my knowl-

edge did Ole Birkeland ever live in the cabin dur-

ing the time I was there; in 1922 the cabin looked

like having been deserted, and it had been; there

was a stove in there with no top, no cooking uten-

sils, no bedding deserted cabin it was; I don't re-

member what year it was a man lived in there, but

in 1921 it was in better shape, there was windows

in it then; the first time I saw it it was in good

shape; it looked like it gradually went to pieces

after I first saw it; in 1917 it was in fairly good

condition, and in 1922 all that was left was 4 walls

and a roof, that I know of; the little cabin never

was anything that looked like a cabin ; nobody would

live in it, no time; somebody might have camped

there over night or for a night or two; I could see

the cabin from where I lived and from my office,

and was able, from my house and office, to see if

there was any smoke in the cabin; in 1923 I had

absolute charge of the sale of powder at Chichagoff

and nobody delivered powder, outside myself, to

anybody; I had sole charge of the powder sold

at Chichagoff every year I was there; I didn't sell

any power to Ole Birkeland in 1922; I visited the

ground in 1923 with Mr. Metcalf and Mr. Tarbill,

and w^e went into the tumiel; I don't remember

the length of the tunnel; the tunnel was started

into a little bit of a hill; they started dumping

there and, as they dumped, it kept getting a [37]

little longer
;
you walked up to the end of the dump,
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and I would say from where you first got on the

top of the dump you got right in the tunnel in the

neighborhood of 30 feet, about that, I never mea-

sured it ; the tunnel looked the same to me from the

first time I saw it to the last time I saw it; I

am pretty sure there wasn't any work done around

the tunnel during the time I first saw it and the

last time I saw it; I couldn't say exactly where the

line were because of course I was there helping

Metcalf and wasn't much interested, and I know
I take the line up that way, this way and back again,

and I don't know which direction he was going;

I went over the trail again during that time; it

looked to me, every foot, I saw in the same condi-

tion, but might have been a tree blown over, a little

change maybe, no change that I could see; the

claim and tunnel on Defendant's Exhibit '*A" for

for identification are properly shown; I couldn't

swear whether Grefe was surveying there in 1920

or 1921, but I think in November, 1921; I don't

know who was with him; I didn't help. Mr. Met-

fcalf and I were there in the fall of 1923, I am
positive of the year but not of the month; Mr.

Metcalf was there when Tarbill made the location;

when I went there on July 4, 1917, there was work

that had been done there within a couple of months

;

you can't tell the difference between one month's

work and work that is 5 or 6 months old in rock;

weather in this country doesn't affect surface work

in no 4 or 5 months ; after 5 or 6 months you might

tell the difference if it is exposed; I don't know

whether it depends on whether or not there has
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been rain, snow or frost; if you put rock on the

dump and it rains, it will look the same in 30 years

;

the frost makes a difference; it depends on what
kind of ground it is whether it makes any differ-

ence if rain hits surface work for a month; the

ground on these claims is not good, quite swampy
in places, some black soil, some yellow; rain affects

it some; I don't know when I was first there in

May, 1919 ; I would say I was there last in 1919 some

time in September ; I went there in 1920 practically

the same time, when [38] the nice weather

came; I don't know how many times I was there in

1920, 25 or 30 times during the summer; I suppose

I was there in August or September, 1920, the last

time in 1920; I didn't see anybody working there

in 1920; I suppose I went there the first time in

the first part of May, 1921; but I don't know; I

don't know the last time that I was there in 1921;

when I was there in 1921 I didn't see any new work

done there from 1920, and I didn't see any work

on the Handy claim; I don't know the first date

I went there in 1921 ; I guess I went there 25 or 30

times each year; I never spent any time watching

these two claims, and was not interested in them;

I helped incorporate the defendant company; I

gave up my interest in it 2 or 3 years ago; I don't

know what day in May, June or July, 1922, I first

went there, or w^hat day in August I last left there

;

1 don't know what year it was Fred Johnson, or

"Shorty," lived in the time; I was mine foreman

for the Chichagoff mine until December 27 or 28,

1922, and then went to , where I stayed about
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6 months, and the next time I was back to Chicha-

gof was, I think it was November, I am not sure;

when I went to help stake out these claims; I wasn't

there from the previous Christmas of 1922 ; I don 't

know if I sold any powder to prospectors over in

Chichagoff in 1922 ; I don 't know how many I sold

to in 1921; I sold some powder, but I don't remem-

ber how many boxes, and I can't tell whom I sold

them to ; I know two men, Joe Barrows and Frank

Cox, bought some powder, but I don't remember

the years, and I don't know the other names; I

couldn't say whether I sold any powder to pros-

pectors in 1920; there would be fellows buying

powder; I don't remember what year it was; sold

some every year, I suppose; I don't know if I sold

any powder to prospectors in 1919; I don't remem-

ber what prospectors I sold powder to in 1918; I

had sole charge of the powder business in 1918 and

they gave me requisitions and bought powder, but

I don't remember the date; I don't know to how

many prospectors I delivered powder in 1918; I

sold [39] 2 or 3, and I don't remember what year

it was; I just delivered that powder; they bought

it in the store and sent the requisition up to me, and

I put it in the file and sent it back to the store where

it was called for; I didn't hand the powder out to

the men who took it ; I had a man to do that ; when

I go on a deer hunt I do not ordinarily keep track

of anyone doing annual assessment work, and, if

it hadn't been for the fact that this claim was an

ideal place to pick flowers and go for a little vaca-

tion, I wouldn't have cared what happened to these
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two claims; I had absolutely no interest in them;

never interested me at all. [40]

TESTIMONY OF VON V. TARBILL, FOR
DEFENDANT.

VON V. TARBILL, defendant's witness, testified

as follows: I reside in Seattle; I was educated for

geology and was a student at Wesleyan University

under Louis Gr. Westlake, member of the U. S.

Geological Survey, taking a 4-year course; I was

also instructor in geology in the last 2 years and

student assistant in the same institution; I also

spent one year under Professor Brinson of the

University of Missouri on field work in the Wind
River Mountains of Wyoming; I know the place in

dispute ; I first went to Chicago/ in July, 1923, which

was my first visit to Alaska ; I found on the Handy
claim a tunnel, probably 200 feet from the beach;

I found the mouth practically blocked by slide dirt

;

I couldn't get to the tunnel; that would be approxi-

mately July 20, 1923; the slide was composed prin-

cipally of clay; from the appearance of the surface

above and the rate at which it would probably slide

down the surface, it looked as though it had been

washed by the rain and probably had taken sev-

eral years for the pile to accumulate; we also

found a rock cut—I would caU it that—small in

dimensions above the tunnel, about, it might have

been ninety or 100 or a 110 feet; I would say it

was 4 or 5 years old; I didn't observe any other

work around that section on that claim at that
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time; I also looked at tlie cabins; we were fifiuring

on the possibility of a camp for a few men whom
we were going to use for prospecting work there;

the windows were gone entirely; the door was off

its hinges; there was a bench built out of rough

boards along one side of the cabin, and a number

of shavings on the floor, several pieces of boards

there as though someone had been working at car-

penter work some time, perhaps within the last few

months ; nobody was working around the places that

I have described; I should say, as to condition of

the ground in regard to recent trials, that no one

had been near the cabin and traveled for any length

of time back and forth, because the underbrush was

so heavy that Mr. Hanlon had to go ahead of me
with a shovel and break the brush so that we could

get through ; I went to Chichago/ at that time because

I had been interested [41] in the spring of 1923

by Charley Hay in the island claim, which was

located in my name, and which is on the island that

is shown on Defendant's Ex."A"; within 2 or 3

days after, I followed the right hand fork of the

creek shown on the Handy claim, but I found no

outcropping of rock, no rock in place, everything

was covered under moss, verdure, there was no rock

visible, and I found no evidence of assessment work

;

on that trip I walked over the claims quite ex-

tendedly, but could not find anything else inter-

esting from a geological standpoint; I remained in

that locality about 5 days, and visited the cabins

only once, but no people were living in the cabins;
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I then went to Sitka and went to the mining re-

corder's office, the office of Mr. DeArmond, to see

what I could find of record in regard to the Handy
and Andy claims ; I had been told by him those were

the names of the claims and I searched the record

to see what I could find; I found the location

notices filed, assessment record pretty regularly

up to and including 1920; there were 2 years, I

believe, when they did not do the assessment work,

according to the affidavits, because they were ex-

cused by the Government immediately after the war

;

I also searched the record otherwise than from the

entries, fearing I might have the wrong name or

they have been wrongly entered; I started from

1920 in the mining record book and ran through

the current book running over the pages to see if

I could find anything else that looked like it per-

tained to the claims, but found nothing after the

twentieth; I also endeavored to find out who was

actually the owner of the claims and inquired of

Tom Tilson, who told me the Alaska Handy Gold

Mining Company and gave me the address of the

company in New York City, and I corresponded

with those people; I then went to Seattle and I

came to Chichagoff again, arriving there on No-

vember 3, 1923, and brought mth me from Juneau

Prank Metcalf and Arthur Riendeau; this time I

spent a good share of my time exploring [42] on

the so-called Handy side of the bay; in November

1923, I was exploring over that ground several days

trying to find any additional outcropping or evi-

dence of work; there is no apparent difference on
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either the Handy or Andy claims as compared with

July, 1923, when I was there before; I went over

the ridge on the Handy claim in November, 1923;

there was no evidence of any fresh work having

been thrown on the dump ; there was a survey stake

near the end of the sump between the creeks here;

the dump-car must have been formerly run out;

the mouth of the tunnel was somewhat blocked,

apparently, just as we had left it in July when we

partially cleared the debris away; the ground above

the tunnel, as you stood on the track in front of

the portal of the tunnel and looked up, you could

see there had been some mine or trench there in

the past; the depression may have been approxi-

mately 2 feet deep, and a little mound on either

side indicating it had sometime been plowed up

and dirt thrown to either side, but the dirt thrown

up was badly overgrown with devil-clubs, small trees

and other brush; I should judge that work probably

to be 5 years old, and at least 3 years old: in addi-

tion there were at that time several logs lying

down in the depression; they were very much

bleached, showing they had been lying there a very

considerable length of time; as you go along the

ridge above there are several blazes to be seen

on the trails there; the blazes are quite old; they

have become very dark, in fact, it is rather hard

to see them unless you are accustomed to looking

for them; those things continue from time to time

along the trail; it looked like virgin forest, I would

say, mostly the brush and trees you find every place
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through that country; Defendant's Exhibit "E"
was taken by me and correctly represents the things

as they were in the spring of 1924; in 1923, I ob-

served a location notice of the Andy claim in a

little flat approximately 50 feet wide and a little

bit longer near the intersection [43] that I have

marked "C-D" on Defendant's Exhibit ''B"; but

couldn't find any quartz in place that year; I

followed up the creek, looking on both sides as I

went along, trying to find any place that the rock

was exposed—if there was rock; what kind it was,

whether there was any quartz, and such informa-

tion; I was also looking to try to find a dyke which

I was unable to find; I was interested in two things

primarily, the question of whether all that ground

through there was open ground, as I believe it to be,

and any evidence of geology and quartz in place;

my visit was made with the idea to determine

whether that ground was open ; I went up the small

creek "C-D" about 75 or 80 feet where I found

a little rock exposed and scratched around there

with a hammer to see if I could find any indica-

tions of quartz there; it was hard to get up the

creek because there is so much overburden.

Whereupon the following proceedings took place

:

"Q. At that time, what did you do, if anything,

regarding the location of the Chichagoff Extension

Number 31 Mr. EOBERTSON.—I make the same

objection to Chichagoff Extension Number 3, as in-

competent, irrelevant and immaterial, entirely in-

dependent of the location; and the land already

segregated from the public domain and not subject
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to entry as a mining location. The COURT.—Ob-

jection overruled, subject to the future ruling of

the Court on that particular question."

Whereupon witness further testified: I had dis-

covered previously to the time I was over the Andy

ground by following the lead from the island over

towards the point on the Handy side; when the

tide was out, I followed that lead from the island

a distance of 40 or 50 feet toward the point, set

stakes on that and sighted along two stakes and

marked the place where it hit on the point; went

there and discovered indications of the lead right

on the point where the high tide would get to it;

went back about 50 [44] feet farther and dug

there, not far from the tree where the discovery

notice was posted and found the thin stringers of

quartz quite a distance under ground, I should say

about two-thirds of the length of the handle of a

long shovel; I had it afterwards assayed and found

it assayed $1.20 in gold; it was very much decom-

posed.

Whereupon the following proceedings took place

:

"Q. What, if anything, did you do at that time

with reference to posting a notice? A. I posted

notice. Mr. ROBERTSON.—My objection goes to

all that line of testimony. Mr. HELLENTHAL.—
I will stipulate it can."

Whereupon witness further testified: I posted

the notice on a tree; I got Billy Hanlon to witness

the location; I have a copy of the notice that I

posted.
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Whereupon the following proceedings were had:

Defendant offered said copy of said notice in evi-

dence as Defendant's Exhibit "I," to which plaintiff

objected on the same ground as the previous objec-

tion, and on the further ground that it doesn't

describe the claim with reference to the natural

boundaries, nor comply with the statutory require-

ments relative to location notices; and is not the

best evidence, and that it is not the right procedure

to bring in what purports to be a certified copy,

but should either bring in the original location

notice or prove by the officer who recorded it that

it has been recorded, and it does not comply with

the statute as being a certified copy of the record

and is ex parte evidence of recording the notice

and doesn't give plaintiff an opportunity to cross-

examine the recorder to see whether the recorder

has recorded any such location notice; which ob-

jection was overruled, to which plaintiff excepted.

Defendant's Exhibit ''I" was then admitted in

evidence. [45]

Whereupon the witness further testified: I got

Frank Metcalf and Arthur Riendeau to go with

me and Arthur used his pocket transit to run the

lines; I had blue crayon to mark the corners; I

don't recall the exact number of stakes set at that

time, it was specified in the location notice; the

next time I went to Chichagoff Island was about

April 10, 1924, at which time I w^as up that creek,

marked with letters "C-D" on Defendant's Ex-

hibit *'B," to its source and came out on top of
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the ridge above the Handy tunnel, and followed this

old trail up into this country again; the conditions

of that creek were perfectly normal with the cus-

tomary overburden of moss, trees, brush and so

forth; the creek runs through flat country; then

starts up a rather steep slope, which slope is prob-

ably 50 or 60 feet long, and then begins to flatten

out again and goes considerably up again, rather

steeply towards the ridge above the Handy tunnel;

I found no excavations whatever in that creek; I

also went over the line ''A-B," marked on Defend-

ant's Exhibit "B" and found no difference between

that time and what appeared at the time that I

have previously testified to; in the fall of 1924, I

followed the same course from the discovery on the

Handy to the portal of the tunnel on the Handy
and found no excavations except which I have pre-

viously described and the whole workings there

were all overgrown with brush and debris and

bleached logs.

Whereupon the following proceedings took place

:

*'Q. In 1923, what, if anything, did you do with

reference to locating the mining claims in that

vicinity? A. 1923? Q. 1924. Mr. ROBERTSON.
Assuming the question intends to go to the Chi-

chagoff Extension No. 4, and the Delta Quartz Claim

and the Jim Long Quartz Claim, I make the ob-

jection that, in the spring of 1924, at the time of

the pretended location of those three claims, the

ground was not open to location and had previously

been located under the location [46] of the
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Handy and Andy mining claims. The COURT.
That is also in the question of fact to be de-

termined in the case; that is whether or not

the ground was actually in the possession of the

Handy-Andy Gold Mining Company; if the fact

is determined, of course, as a matter of law they

would have then no right to location. The objec-

tion will be overruled. '

'

Whereupon witness further testified: I spent a

great deal of time exploring the country, and while

there approximately from April 10th to May 12th,

I located 3 mining claims, the Jim Long Quartz

Claim, Delta Quartz Claim and Chichagoff Exten-

sion No. 4 claim; I found discoveries on each one,

posted notices, blazed out the lines, marking the

corners with blue crayon, and later recorded it.

Whereupon the following proceedings took place

:

"Mr. ROBERTSON.—I move to strike that as not

the best evidence. Q. Did you deliver the notices

to the recorder? The COURT.—Objection over-

ruled. M r. ROBERTSON.— Exception. The
COURT.—Allowed. Mr. HELLENTHAL.—
Withdraw that question.

Whereupon the witness further testified: I de-

livered copies of the posted notices to the Recorder

in Sitka and I have certified copies of those posted

notices.

Whereupon the following proceedings took place

:

"Mr. ROBERTSON.—I object as not the best evi-

dence and not the proper way to prove the record in

recorder's office in Sitka of the original location
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notices of the 3 claims, and also it is hearsay and a

leading question. (Last question read.) The
COURT.—Objection overruled. Mr. ROBERT-
SON.—Exception. The COURT.—If he proposes

to introduce a certified copy— Mr. ROBERTSON.
The point I make is this witness isn't competent to

state whether or not the copies are certified copies.

The COURT.—Objection overruled. Mr. ROBERT-
SON.—Exception. " [47]

Whereupon witness further testified: I can't tes-

tify I have seen them on record; I have certified

copies.

Whereupon the following proceedings took place

:

"Q. Kindly give me the certified copy of the Jim

Long Quartz claim. (Handed counsel.) Mr. HEL-
LENTHAL.—I now offer a certified copy of the lo-

cation notice just testified to, of the Jim Long

Quartz Claim, and ask that it be marked Defend-

ant's Exhibit 'J.'"

Whereupon Defendant's Exhibit "J" was re-

ceived in evidence over plaintiff's objection, viz.:

"Mr. ROBERTSON.—I object to this instrument,

if the Court please, on the ground it is not the best

evidence, clearly incompetent, irrelevant and im-

material ; that no opportunity has been given to the

plaintiff in this case to cross-examine the officer

from whom this purported copy pretends to come,

and plaintiff is deprived of the right to cross-exam-

ine that officer, by this method of introducing evi-

dence, and, furthermore, at the time of this pre-

tended location this ground was not open to entry,



192 Chichagoff Extension Gold Min. Co, •

(Testimony of Von V. Tarbill.)

as it had been previously located and was entered

as the Handy and Andy claims. The COURT.

—

Objection overruled. Mr. ROBERTSON— Ex-

ception. The COURT.—We will note the excep-

tion. Whereupon Defendant's Exhibit "J" was

admitted in evidence.

Whereupon the following proceedings were had:

'*Q. Have you a certified copy of the notice posted

for the Delta Quartz claim that you have spoken of ?

(Produced.) Mr. HELLENTHAL.—I now offer

that certified copy of the notice on behalf of the

defendant and ask that it be marked Defendant's

Exhibit 'K.' Mr. ROBERTSON.—I object to it on

the groiuid that it is not the best evidence, that it

is not proof of the recording of the location notice

of this claim—that this evidence deprives the plain-

tiff of its right of cross-examination of the officer

from whom this paper pretends to come, and incom-

petent, irrelevant and immaterial; that the ground

was not open to location at the time, because it has

been previously [48] segregated by the location

of the Handy claim, and, furthermore, that it is a

self-serving declaration; it doesn't properly define

the boundaries with relation to any natural monu-

ments. The COURT.—Objection overruled. Mr.

ROBERTSON.—Exception, if the Court please.

The COURT.—Noted."
Whereupon Defendant's Exhibit ''K" was ad-

admitted in evidence.

Whereupon the following proceedings were had:

"Q. Have you in your possession a certified copy

of the location notice as posted by you, the original
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of which was delivered to the recorder at Sitka as

testified to, of Chichagoff Extension No. 4? Mr.

ROBERTSON.—Object as incompetent, irrele-

vant, immaterial, hearsay, and not the proper

method of proving a certified copy. The COURT.
The question is whether he has that. Mr. ROB-
ERTSON.—^Certainly; whether or not he has a cer-

tified copy. The COURT.—Overruled. Mr. ROB-
ERTSON.— Exception. Mr. HELLENTHAL.—
Answer it. A. I have. Mr. HELLENTHAL.—

I

now offer said certified copy in evidence on behalf

of the defendant, and ask that it be marked as De-

fendant's Exhibit 'L.' Any objection? Mr. ROB-
ERTSON.—I object to this exhibit as not being

the best evidence, depriving the plaintiff of the op-

portunity of cross-examination of the officer from

whom the purported paper comes; further the pur-

ported instrument does not properly describe the

location of the natural monuments, and the ground

in question was not open to location being pre-

viously segregated by the location of the Handy
and Andy mining claims. The COURT.—Over-

ruled. Mr. R O B E R T SO N.—Exception. The

COURT.—Allowed."
Whereupon Defendant's Exhibit "L" was ad-

mitted in evidence.

Whereupon the witness further testified: In the

fall of 1924, we started work on those claims ; I ar-

rived in Chichagoff August 30, 1924, with Fred R.

Johnson, whom I brought from Seattle; the first

thing we did on development was to try to deter-

mine the [49] exact location of the main lead on
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what had been known as the Handy ground; we
had previously found the lead on the point in front

of the Handy claim; we used about two boxes of

d3Tiamite, filling the side of the hill with dynamite

connected with an electric fuse and blew the whole

side of the hill off along the point where we subse-

quently ran a tunnel, but we cleared the whole side

of the hill off for a distance of, I should say, 60

feet at a point marked "N" on Defendant's Exhibit

"B"; we drove the tunnel at the place where the

figure "10" indicates the corner No. 10 of the Chi-

chagoff Extension Number 3 Lode; we found that

what appeared to be the main lead was a somewhat

sheer zone with several narrow quartz stringers run-

ning through it; the other was a cross fault to the

right as you face the hill, which was very much fis-

sured; ground up with a good deal of gouge in it;.

we concluded the second place would be the easiest

place to drive the tunnel because it was so much

softer and it would intersect the main lead, if that

was the main lead as we thought, at some distance

in, and the intersection of the two would be a good

place to look for high-grade ore; we drove the

tunnel in about 15 feet but found the rock caved

so badly there that we couldn't hold it up, so we

moved back to the quartz stringers and started a

tunnel there, which is the tumael Metcalf spoke

about having the value of $2,500.00, and which was

completed before Christmas, 1924.

Whereupon the following proceedings were had:

"Q. What, if anything, did you do with regard to

purchasing this land from the Government at that
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time? Mr. ROBERTSON.— Object as incompe-

tent, irrelevant and immaterial. On that we want

to call attention, if the Court please, so far, except

in the pleadings there is no proof of their notice of

publication and notice of application of patent, but

assuming the pleadings to bring that fact before

the Court are correct, the last notice was May 16,

1925, and the purchase price wouldn't be payable

until eight months after the expiration of [50]

that date and any payment of the purchase price

before that date is absolutely incompetent, irrele-

vant and immaterial, and the Register has no juris-

diction to receive it and no jurisdiction to issue re-

ceipt or certificate upon it. The COURT.—I will

admit it on the ground it is preliminary."

Whereupon the witness answered, "I subse-

quently made application for patent for the four

claims and paid the land—

"

Whereupon the following proceedings were had:

"Q. And that application made by you resulted in

receiving by you of the duplicate certificate of pur-

chase from the Land Ofdce ? Mr. ROBERTSON.—
Object to the question as incompetent, irrelevant

and immaterial, and, furthermore, indefinite; nor

is it shown that certificate was received after eight

months expired, since the last notice of publication

of his notice for patent. At the time, the present

time, if the Court please, it seems to me he should

ask to put in the patent dates. He alleges Novem-

ber 30, 1925, and I assume that is what they are

getting at. The COURT.—This won't be a ques-
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tion to go to the jury anyhow, and I will reserve

decision on that point and admit the evidence pend-

ing the future decision." [51]

Whereupon the witness testified that he received

such a certificate and that it was Defendant's Ex-

hibit ''M"; that he knew the signature of J. Lindley

Green, and that J. Lindley Green's signature was

on the certificate.

Whereupon the following proceedings were had:

"Mr. HELLENTHAL.—I now offer the Regis-

ter's signed certificate of miner's entry for the

claims, Chichagoff Extension No. 3, Chichagoff Ex-

tension No. 4, Delta Qiuartz Claim and Jim Long

Quartz claims, and ask it be received in evidence

and marked Defendant's Exhibit 'M.'

"Mr. ROBERTSON.—We object to this certifi-

cate on the ground it is incompetent, irrelevant and

immaterial; that it has no weight or—and is of no

value whatsoever; that it was issued without juris-

diction because it purports to have been issued No-

vember 20, 1925, and there has been no evidence

shown that eight months had elapsed prior thereto

since the last publication of the notice, if any, of

the defendant's application for patent to these eight

claims, and until eight months has expired neither

the Register of the United States Land Office nor

any other government official has any authority or

jurisdiction to issue a final certificate of miner's en-

try or this particular certificate of miner's entry;

and no proper foundation has been laid for the in-

troduction of the certificate in evidence.
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"Mr. HELLENTHAL.—I think until that cer-

tificate is legally set aside it is equal to a patent of

the United States. It is evidence of the highest

officer that can be produced in this court. There is

no higher. All the preliminary steps have been

merged in that judgment.

"The COURT.—I will admit it pending the fu-

ture decision on that point.

"Mr. ROBERTSON.— Very well. In other

words, you withhold decision on it?

"The COURT.—Yes."
Whereupon Defendant's Exhibit "M" was ad-

mitted in evidence.

Whereupon the witness further testified that he

had transferred the claims to the Chichagoff Ex-

tension Mining Company by deed, which deed was

offered in evidence, and the following proceedings

were had:

"Mr. ROBERTSON.—I object to it as incom-

petent, irrelevant and immaterial, and on the fur-

ther ground that it purports to be a deed to mining

claims, the location of which is made upon ground

already previously segregated from the public do-

main, and, furthermore, there is no proof [52]

the deed was executed in accordance with the laws

of the State of Washington.

"The COURT.—What have you to say—that it

is not executed in conformity with the laws of the

State of Washington'?

"Mr. HELLENTHAL.—Your Honor well knows
if there is no law of foreign jurisdiction the law
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of foreign jurisdiction is supposed. I think it is

perfectly competent.

''The COURT.—I will overrule the objection.

"Mr. ROBERTSON.—Exception.
"The COURT.—Allowed. It may be admitted,

subject to the ruling on that point."

Whereupon Defendant's Exhibit "N" was ad-

mitted in evidence.

Whereupon the witness further testified: I had

a conversation with Ole Birkeland on these mining

claims in the early part of September, 1924, in

the large cabin on the point in front of what is

known as the Handy claim, this being on CMchagoff

Extension No. 3, Fred R. Johnson being present,

as follows:

"A. I had never met Mr. Birkeland before; did

not know his name. He came and knocked at the

door of the cabin while Johnson and I were getting

ready to prepare supper. I asked him to come in.

He seemed much excited about something. I asked

him to take a chair, which he did. He mumbled

a little bit, and then said I had no right to stay in

this cabin, and that I would have to get out im-

mediately. I tried to explain to him as I under-

stood the law ; that I had had located the Chichagoff

Extension Number 3 claim, the discovery being on

a point, the cabins being on a point which had not

been located by anybody else. Naturally, any

cabins on that ground belonged with the real estate

;

I couldn't see my way clear to move out of them.

He insisted I would have to move out. I said I
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wouldn't. He said that—well, that was about all

the conversation from his standpoint, except this:

I told him if he was wanting a place to stay, the

smaller cabin was not occupied and he was welcome

to stay there. That did not seem to satisfy him,

so he got up to leave. Johnson had supper about

prepared. We invited him to stay, but he refused

and left the house"; nothing further was said at

that time; I next saw Birkeland in this courtroom;

I arived in Chichagoff August 24th and left on

September 11th; I talked with Birkeland the first

or second of September; during that year July 1,

1925, to June 30, 1926, Fred R. Johnson did the

assessment work [53] and I have in my posses-

sion his affidavit of that work which shows the

recording

,

Whereupon said affidavit was offered in evidence,

to which plaintiff objected as follows:

"Mr. ROBERTSON.—Object as incompetent,

irrelevant and immaterial, not the best evidence

and in no wise binding on the plaintiff in this

case, and hearsay, being no proof of any work by

Johnson, except an attempt to prove it through

hearsay, and being no proof of any recording of

the affidavit of the assessment work required by

law, being an attempt to prove by hearsay instead

of proving it through the best evidence; no op-

portunity of cross-examination, of Mr. Johnson

or of the officer who certifies relative to the cer-

tificate. It also purports to be assessment work
upon the four lode mining claims which are situ-
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ated upon property upon the public domain that

had been previously segregated from the public

domain by valid mining locations, and, further-

more, it is not responsive to the question."

Which objection was overruled and an exception

allowed the plaintiff, and Defendant's Exhibit "O"
was admitted in evidence subject to the one ques-

tion on which the Court had reserved ruling.

Whereupon the witness further testified: Louis

H. Smith did the assessment work on the claims for

the year commencing July 1, 1926, and ending June

30, 1927, and offered in evidence an affidavit made

by Smith covering that work, which had the re-

corder's stamp upon it, which exhibit was admitted

in evidence over the same ruling as the court made

with respect to the admission of the other exhibits,

and was admitted as Defendant's Exhibit "P."

Whereupon the following proceedings were had:

"Q. During the year commencing July the first,

1927, to June 30th, 1928, did you have the assess-

ment work done on all the claims'?

"Mr. ROBERTSON.—Object as incompetent,

irrelevant and immaterial, attempt to prove the

assessment work upon the claims not located on

ground open to entry but previously segregated

from the public domain by entries on the Handy

and Andy mining claims.

"The COURT.—The same question, and it will

be admitted with the same reservation.

"A. Yes, on two claims; Chichagoff Extension

Number Three, and Chichagoff Extension Number



vs. Alaska Handy Gold Min. Co. 201

(Testimony of Von V. Tarbill.)

Four; no assessment work was done during that

period for the Jim Long- and Delta Quartz Claims.

[54]

"Mr. HELLENTHAL.—I now offer this affidavit

in evidence on behalf of the defendant and ask that

it be marked Defendant's Exhibit 'Q.'

''Mr. ROBERTSON.—I object to this if the

Court please, on the ground that it is incompetent,

irrelevant and immaterial; it is not the best evi-

dence; that it is not prepared in accordance with

the statute ; that it deprives the plaintiff of the right

of cross-examination, both of the deponent named

in the document and also the right of cross-exami-

nation of the officer making the certificate thereto;

and, furthermore, that these claims referred to at

the time of their location were not located on mining

ground open to entry, but on ground previously

segregated from the public domain."

Which objection was overruled and the exhibit ad-

mitted in evidence as Defendant's Exhibit "Q,''

the Court reserving its decision in the ruling on

the particular point as on Exhibits ''O" and "P."

Whereupon the witness further testified: I have

been engaged in the real estate and mortgage loan

business since 1922, and in the selling of securities,

bonds and mortgages; I don't recall that I testi-

fied that my profession was a geologist; I testified

as to my education in geology; I am not practicing

geology now and have only practiced geology for a

short time—during the summer of 1911 and the

early part of 1912; in 1911, I was connected with
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a field party from the University of Missouri, doing

scholastic work; in 1912, I had a position with the

U. S. Geological Survey but that year Congress

made no appropriation for the Geological Survey;

the survey could not function and I didn't do any

work for them at all and had no practical experience

in 1912 as a geologist; I graduated from Wesleyan

University in the spring of 1912, and from Harvard

University in 1919, and I majored in business ad-

ministration in Harvard and studied no geology

in Harvard; I operated a real estate and mortgage

business under the name of the "Northwest Securi-

ties Company" from 1922 until sometime in 1924; I

went to Klay Bay in 1923 because I was interested

in the claim known as the "Island Claim"; there

was a large amount of overburden on these claims,

and the vegetation on them was rank, and the trees

on the claims were fairly close together, and the

underbrush grows up thickest where [55] the

soil has been removed ; I spent about five days on the

claims in 1923; then I went to Sitka and examined

the records of the Recorder to find out what they

showed as to the assessment work having been done

on the Handy and Andy claims, and I saw the

witness Tom Tilson as I wanted to find out the

address of the company that had done the work

that showed at the tunnel on those claims; I didn't

know whether they were the owners of the Handy

and Andy—I wanted to find out, as I thought it

was open ground; that was from July 17th to 22d,

1923 ; I did not know whether they were the owners
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or not because I did not know whether they had
title to the property or not ; Billy Hanlon indicated

they had a patent, but I could see no notice of ap-

plication for patent posted or to indicate anybody

had been near the claims; I thought the Alaska

Handy Gold Mining Company might be the owner

of the Handy and Andy claims; and thought so

until I searched the mining record at Sitka after

I got back from Chichagoff on the 23d of July;

then I considered they either had patent to the

claims, for which reason nothing was being done,

or else they had abandoned the claims.

Whereupon the following proceedings took place

:

"Q. Did you think they owned the claims, or didn't

own the claims at that time ? Mr. HELLENTHAL.
—I object to that question because it was previously

answered. The COURT.—Sustained. Mr. ROB-
ERTSON.—Exception. The COURT.—Allowed. '^

"Q. As a matter of fact, Mr. Von Tarbill, at that

time, didn't you think they owned the claims'?

Mr. HELLENTHAL.—Object; it is the same that

was ruled on. The COURT.—Sustained. Mr.

ROBERTSON.—Exception, if the Court please."

Whereupon witness further testified: I wrote a

letter on August 6th, 1923, to Alaska Handy Gold

Mining Company, to Benjamin F. Moore, asking

them about buying my property and to get some

idea of the actual situation in regard to the claims

;

in that letter I wrote, "Unexpectedly we have re-

cently come into possession of mining claims at

Chichagoff that adjoin your property" to [56]
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satisfy myself as to what was the situation ; I wrote

asking the opposite of what one would normally

expect me to ask for, if I want to find out some-

thing, I ask the opposite, not the obvious; I did

not write the letter to deceive the Alaska Handy
Gold Mining Company, I wrote it to acquire infor-

mation; I referred to the Handy and Andy as

being "your property," meaning the Alaska Handy
Gold Mining Company, because they did obviously

consider it their property, if they were still in

existence, and thought, if they were a going concern

with a million dollars capitalization, they might

conceivably be interested in acquiring the Island

Claim, which was too small to warrant development

;

if they were not interested, I would soon find out.

Whereupon the following proceedings took place

:

Mr. ROBERTSON.—I offer the letter in evidence,

if the Court please. (Handing to counsel for de-

fendant.) Mr. HELLENTHAL.—We have no ob-

jection, your Honor. The COURT.—It may be

admitted and marked Plaintiff's Exhibit 30.

Whereupon witness further testified: The only

experience I have had in actual tunnel work was

in helping drive the tunnel on Chichagoff Exten-

sion No. 3; I have never been a miner nor did

any practical mining; this tunnel is the one that

was driven in about 15 feet and then reached soft

rock ; I was not present when the second tunnel was

driven; that tunnel is lagged all of the way in; I

left Sitka the latter part of July, 1923, and returned

to Alaska in November, 1923; the weather at that
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time was rainy by spells; it rained fairly consis-

tently, raining probably % of the time ; I went over

to these claims the second or third day after I

reached there ; I left Chichagoff November 10, 1923

;

I next arrived on the claims on April 10, 1924, when

it was raining; I stayed there until [57] May 12,

1924; there was no snow there then except in the

thickest part of the timber; during that time I

stayed in the cabins on the point together with Billie

Hanlon, '^ Grindstone " Johnson, and two Indians,

but the Indians slept aboard the boat; we lived in

the larger cabin and kept our drilling steels, tools,

etc., in the smaller cabin; another man, the cook,

also stayed with me at that time; on May 12, 1924,

I made an agreement with Otto Anderson to go on

sinking the shaft on the "Island," and gave him

permission to use such equipment as we had; Otto

Anderson took him from the cabin on the Handy
claim back to Chichagoif ; I again returned there in

August, 1924, and Otto Anderson was in posses-

sion of the cabin and he wouldn't let us in and we
had to take a pinch bar and pry off the lock on

the door; we cleaned out the distillery in the large

cabin and in the other cabin were a lot of bottles

and about 25 lbs. of prunes and raisins; when I

left in May, 1924, I gave Otto Anderson the keys

to the locks on the cabins; I lived in the cabin from

August 30, 1924, to September 11, 1924 ; the witness

Birkeland, in the early part of September, 1924,

came there ; he didn 't say he wanted to come in and

live there but said that he wanted me to get out
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of the cabins ; I tried to reason with him somewhat

and to show him that there was no reason why
I should move out of the cabins, but he insisted and

I refused, and then he went away; I told him he

could stay in the smaller cabin in which we had

our drills and steel; I left Fred Johnson there in

1924, and Johnson stayed until Christmas, 1924;

he had 4 men working for him but I only know

from reports what work Johnson did in the fall of

1924; I have not been on the claims nor seen the

w^ork since September 11, 1924; I found the Andy

discovery just before I located the Jim Long Quartz

claim; I had concluded to locate the Jim Long

Quartz claim to protect the side lines of the Chi-

chagoff Extension claims ; I went back to the Andy

discovery and began to scrape around in the moss

in a little bank just under the discovery notice and

I found the ledge in place ; it was almost completely

grown over with moss ; there was a small hold, per-

haps two or three inches in diameter, through which

I could see something [58] of a light color; when

the moss was moved on the ledge, it stood out about

two feet high and about three feet long ; the excava-

tion has been made probably six years, and at least

four years prior to that time ; in the spring of 1923,

Charley Hawley, at Sitka, told me about the Chi-

chagoff sheer zone, that was the first I heard of it;

I found the sheer zone of the Chichagoff Extension

No. 3 first on the point; its throw could not be meas-

ured because there are no strata on either side that

can be identified in order to determine what the
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movement was; the hanging-wall is on the south-

easterly side of the footwall on the northeasterly

side of the sheer zone
;
you cannot see the hanging-

wall and footwall unless the vein is exposed; there

was a sort of overhanging cliff which looked as

though it might have been one of the walls of the

lead, but there was no way you could be certain

because so much erosion took place; it was dead in

line with the Chichagoff lead, according to Mr. Met-

calf's survey and I found quartz in place; in July,

1923, that is what I went to look for in the first

place, but not primarily; I came because I took

over the Island Claim; in the spring of 1923, I

should judge that I spent about a day and a half

on the actual location of these three claims, but the

work of exploring to find the discoveries, and so

forth, took many days. [59]

TESTIMONY OF FRANK A. METCALF, FOR
DEFENDANT.

FRANK A. METCALF, defendant's witness,

testified as follows: I reside in Juneau; my busi-

ness is civil mining engineer ; I am acquainted with

the Handy and Andy, and the Chichagoff Extension

Number 3, Chichagoff Extension Number 4, Delta

Quartz and Jim Long Quarz claims, and first vis-

ited that property in November, 1923; I know the

Handy lode ; I was up to the tunnel, but not in the

tunnel; at the portal of the tunnel it was caved in;

there was so much debris there you pretty near had

to crawl into it; I was there at that time checking
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on an old survey that had been made before, and

was closing in on the other survey ; I found an ordi-

nary stake there that stood about two and one-half

feet high right at the end of the dump; the effect

of removing the debris from the portal of the tun-

nel would knock the stake over, it would be oblit-

erated ; the condition of the cabins at that time was

such that you didn't care to eat inside; we didn't

examine them minutely, but we looked in, saw

that they were vacant and had been closed up; I

didn't go in, just looked in the window and saw

they were vacant; I was there 4 or 5 days at that

time; I did something with relation to the location

of the Chichagoff Extension Number 3.

Whereupon the following proceedings were had:

Q. "Describe to the Court and jury what you

did with reference to the location of the Chicha-

goff Extension Number three.

"Mr. ROBERTSON.—I object as incompetent,

irrelevant and immaterial, and further that at the

time of the pretended location of the Chichagoff

Extension Number Three Claim this ground was

not open public domain, open to miner's entry,

already secured from public domain by previous

valid located mining claim, the Handy and Andy

mining claim.

"The COURT.—I will overrule that objection,

subject to future determination on that question.

"Mr. ROBERTSON.—Exception."
Whereupon witness testified further: Yes, I had

something to do with the locating of that claim; I
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ran it out in the rough with a pocket compass,

blazed the lines and set corners; [60] in setting

the corners I had occasion to go over the ridge that

terminated at the portal of the Handy tunnel, and,

at that time, I had occasion to observe with refer-

ence to the improvements made and found no recent

work there, by which I mean no underground work-

ings that showed on the dump; if they had done

work there, there would have been refuse on the

dump but no such evidence as that; I saw no indi-

cation of any work having been done on the ridge

above the portal of the tunnel; I had occasion at

that time to cross or follow up the creek on the

Andy lode; but we didn't go very far, I think about

250 or 300 feet. Later on I had occasion to go

way up the creek and to observe the conditions of

the creek ; it was late in the fall and the water was

rather low ; I found no indications of recent assess-

ment work; there was some old workings of years

ago, about two or three years old; I had occasion

to go on that ground in the following June, when
I made an official survey of the ground and simply

ran out the lines and set all of the corners of the

Chichagoff Extension No. 3 and Chichagoff Exten-

sion No. 4, Jim Long Quartz and Delta Quartz

claims, according to the rules and regulations of

the Land Office; Plaintiff's Exhibit 1 is a correct

copy of the plat that I prepared as a result of this

survey and correctly shows the survey on the ground

as I made it and correctly states all the different

lines and length of the lines as made and the posi-
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tion of the corners, and the correct computation of

the areas; at the time that I made that survey, the

corners were set on each and every one of those

claims ; the red lines on the survey indicate Survey

No. 1459, of the Handy and Andy lodes, made

previous to that; I had occasion to go there about

the middle of January, 1926; there hadn't been

sufficient work done at the time of the survey for

patent, and I so stated in my notes ; since that work

was done I went out and made a supplemental re-

port and included it in my official notes to the Land

Office; I measured [61] that work at that time

and it amounted to 50 feet, according to my returns,

a 5x7 tunnel which I valued at $2,500.00, and which

I think is the reasonable value of the work; De-

fendant's Exhibit "A" correctly delineates the vari-

ous things shown thereon; I am acquainted with

the Hirst-Chichagoff claims and the Chichagoff

claims, and this plat correctly delineates the claims.

Whereupon the following proceedings were had:

''Mr. HELLENTHAL.—I now offer the plat in

evidence, and ask that it be marked defendant's

exhibit, for the purpose of showing the continua-

tion of Chichagoff sheer zone, particularly, and fur-

ther to show where this man was living at the time.

"Mr. EOBERTSON.—I object as incompetent,

irrelevant and immaterial. So far as the sheer

zone of the Chichagoff mine is concerned, I don't

feel it has anything to do with this case at all, or

with the amount of assessment work, whether it

was done or not.
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"Mr. HELLENTHAL.—I think it is competent.

I think the sheer zone goes to the competency of

the discovery, and whether or not a person would

be warranted in spending money on any location in

that vicinity. It shows the mineral character of

the locality.

"The COURT.—Objection overruled.

"Mr. ROBERTSON.—Exception, please."

Said map was then admitted in evidence as De-

fendant's Exhibit "A."

Whereupon Defendant 's Exhibit "B " was handed

to witness and he testified that it was a map that

accompanied his returns into the Public Survey

Office, and correctly represented the matters deline-

ated thereon.

Whereupon, defendant having offered the map in

evidence, the following proceedings were had:

"Mr. ROBERTSON.—If it is made for showing

the location of the four claims, I object, as incompe-

tent, irrelevant and immaterial, and that at the

time of the pretended location of the Chichagoff

Extension Number 3, Chichagoff Extension Num-
ber 4, Jim Long and Delta Quartz claims, the

ground had already been secured from entry as

mining land and was then held by the Handy and

Andy claims, and these four claims conflict with

previously located claims of the Handy and Andy.

[62]

"The COURT.—That is the same objection?

"Mr. ROBERTSON.—Yes.
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"The COURT.—The objection will be overruled

subject to the future ruling on the question."

Defendant's Exhibit "B" was then admitted in

evidence.

Whereupon the witness further testified: I was

not out there when my former partner made the

survey of the Handy and Andy but I was working

at Chichagoff at the time and he was across the bay

on the other job, and he lived with me at Chicha-

goff; I didn't make the original survey of the

Handy and Andy claims, but I had all of his field

notes, and when I made the plat. Plaintiff's Ex-

hibit 1, I delineated thereon the boundary lines of

the Handy and Andy claims as it was a recognized

survey of those claims which Grrefe had previously

made; I couldn't state whether or not there are

at least two creeks on the Andy claim; there are

indentations in the ground that water will follow

at times, but it couldn't be delineated as a creek;

when I made my returns on the survey for the

Chichagoff Extension, there had been no develop-

ment work done and I recited that in my notes; it

was necessary to go back and make a supplemental

report in order to satisfy the requirements of the

Land Office to show that $500.00 worth of work

had been done; the ground in the corner of the

Chichagoff No. 3, in which the tunnel was driven

and which I examined, is in solid rock, bedrock;

it was graywacke and slate; I was not there when

the tunnel was being driven; the stake, which I

saw on November 4th and 5th, 1923, I had never
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seen before, but I knew it was there from Greefe's

field-notes; it was firmly driven in the ground; I

didn't examine it to see how deep it was; it stuck

out of the ground 21/2 or 3 feet; I didn't measure

the distance it stuck abowve the ground; it was

stuck in the dump back about 3 or 4 feet from

the point, so it wouldn't be disturbed by rock slides;

the work that I stated I saw there had been done

two or three years before and was up the creek on

the Andy claim ; I couldn 't positively say how many
years before [63] the work had been done but it

was pretty well overgrown and caved in, I imagine

two or three years; I don't personally know whether

or not that work was there when Mr. Grefe made
the survey; I don't know what work was done since

that time, but there wasn't any late work done

when I was there because we looked for late work;

the ridge on the Handy claim runs back about

1,500 feet; I did not locate the claim; at the time

I made this survey for the Chichagoff Extension

I knew that my firm had previously made a patent

survey on the Handy and Andy claims and I showed

that confiict on my map and found the stakes and

made a note of them on my field-notes, and reported

them to the Cadastral Engineer; I wouldn't say

there was any work I found less than two years old

;

it is pretty hard to tell in that country what two

years' overgrowth would be; as a matter of fact

it is hard to tell how long it takes the shrubbery

and stuff to grow; I do not know whether or not

it was four years old, it was more or less of a
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guess, but it wasn't recent, you could see that

—

one year would be enough; the kind of ground in

which the tunnel was driven on the corner of

Chichagoff Extension Number 3 is solid rock, bed-

rock; the geological formation is of the same char-

acter as the surrounding country, cross-cut by

quartz veins all through, and the rock was gray

wacke and slates; I said I would have refused to

locate if the ground was not open; I advised

him not to if it wasn't open, if the ground was al-

ready covered; there was no use of another loca-

tion. [64]

TESTIMONY OF VON V. TARBILL, FOR DE-
FENDANT (RECALLED).

VON V. TARBILL, defendant's witness, further

testified, upon being recalled, as follows : I first saw

Defendant's Exhibit "D" in the early part of Sep-

tember, 1924, when I found it in a tobacco can

nailed to a tree above the old discovery on the

Handy claim; I took the notice down from the

tree without having any authority.

Whereupon Defendant's Exhibit ^'U" was ad-

mitted in evidence over plaintiff's objection, as

follows

:

"Mr. ROBERTSON.—I object to this offer of

exhibit 'B' on the ground, if the Court please, it

is not the best evidence, and its receipt will de-

prive the plaintiff of the right of cross-examination

of the officer by whom the exhibit purports to have
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been certified, and it is not the proper way to prove

either the certificate of the location notice or the

recording of it, incompetent, irrelevant and imma-

terial.

''I object further on the ground that the evidence

now shows Mr. Tarbill, the representative of the

defendant corporation, unlawfully removed from

the ground the original of that notice, in violation

of the criminal statute of the Territory of Alaska.

"On the further ground no proper foundation

has been laid for the impeachment of Ole Birke-

land by the presenting of any such notice as that.

It doesn't accord with the original as a matter of

fact which was put in evidence."

Whereupon Defendant's Exhibit "V" was ad-

mitted in evidence over plaintiff's objection, as fol-

lows:

"Mr. ROBERTSON.—Object to the receipt in

evidence of Defendant's 'C for identification on

the ground, if the Court please, it is not the best

evidence, no opportunity for cross-examination, no

opportunity given the plaintiff to examine the of-

ficer who purports to make the certified copy of this

notice, and no proper foundation has been laid for

the impeachment of any witness in this case by

presentment of this instrument to him; and it is

incompetent, irrelevant and immaterial.

"The COURT.—Do you wish to introduce that to

impeach anyone?

"Mr. HELLENTHAL.—No; it is one of the cir-
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cumstances in the case in connection with the fail-

ure to do the work.

''The COURT.—It will be admitted.

''Mr. ROBERTSON.—Exception, if the Court

please.

"The COURT.—Note the exception." [65]

TESTIMONY OF LOUIS H. SMITH, FOR
DEFENDANT.

LOUIS H. SMITH, defendant's witness, testified

as follows: I have lived in Chichagoff since 1910,

and first visited the ground covered by the Handy

and Andy claims in the fall of 1905; I was on the

ground before and during the driving of the tun-

nel on the Handy claim; I am acquainted with the

place where the discovery is on the Handy claim;

I have seen Ole Birkeland, Startzoff and Chris

Didrickson working at the place of discovery on

the Handy tunnel in 1910; I was on the ground in

1922; no one did any work on those claims during

June, 1922 ; the shore lines and cabins of the Handy

and Andy claims are plainly visible from my dwell-

ing; no work was done on the Handy and Andy

during June, July and August, 1923; I examined

the portal on the Handy claim a few days after the

middle of July, 1923, at which time there was evi-

dence of some one moving some slide rock and muck

that came down from the right-hand side of the tun-

nel and blocked up the entrance, and apparently

somebody got busy with a mattock or something like

that and dragged it away so one could get into the
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tunnel; during the early part of June, 1922, up to

June 30th, the two cabins near the portal of the

Handy tunnel were vacant ; nobody lived in them at

that time; I was in the cabin during the month of

July, 1923, when Tarbill and Hanlon were there

and the cabin was almost a wreck ; I remember Tar-

bill and Johnson started tunnels on the Chichagoff

Extension claim in the fall of 1924; Johnson did

most of the work and had several men working for

him at several times; I left the place on October 9,

1924, and the tunnel was in 22 to 25 feet at that

time ; no work was being done in that tunnel when

I got back there in May, 1925, as the tunnel was

then as it is now; I had charge of the assessment

work in 1927, and made a diagram of the work that

Johnson did on the Chichagoff Extension No. 4,

which diagram correctly shows the work.

Whereupon the following proceedings were had:

''Mr. HELLENTHAL.—I now offer this dia-

gram showing exactly what work was done during

that year, and the exact location of the work, in ex-

planation of Mr. Johnson's [66] testimony, and

ask that it be marked Defendant's Exhibit 'E.'

"Mr. ROBERTSON.—I object to it, if the Court

please, as incompetent, irrelevant and immaterial.

I don't know what it is as a matter of fact, and ob-

ject on the further ground it is supposed to have

something to do with some assessment work on

Chichagoff Extension Number Four, which is a

claim not located on ground subject to miner's en-
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try, and segregated from the public domain by en-

try of the Handy and Andy claim.

''The COURT.—It may be admitted, subject to

final determination of that question."

Whereupon Defendant's Exhibit ''R" was ad-

mitted in evidence.

Whereupon the witness further testified: Work
was done on that claim around that section from

July 1, 1927, to June 30, 1928, and I have a sketch

of it.

Whereupon said sketch was admitted in evidence

as Defendant's Exhibit ''S" over plaintiff's same

objection that he made to Defendant's Exhibit "R,"

and subject to the same ruling of the Court.

Whereupon the witness further testified that that

work was part on the Chichagoff Extension Number

4 and part on the Chichagoff Extension Number 3,

and that he has a diagram showing exactly where

that work was with reference to the two claims.

Whereupon the following proceedings were had:

"Mr. ROBERTSON.—I thought I understood

this other referred to Chichagoff Extension Number
4. If it refers to Chichagoff Extension Number 3

and 4, I want to amend my objection, because the

objection was merely on the ground Extension 4 had

been previously segregated, and I want to include in

that Chichagoff Extension Number 3 and Chichagoff

Extension Number 4.

"Mr. HELLENTHAL.—I consent.

"The COURT.—The objection will be considered

as so amended.
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"Mr. HELLENTHAL.—I offer tMs plat show-

ing the exact location of the work on the small scale

marked in red, and ask that it be received in evi-

dence and marked Defendant's Exhibit 'T.'

''Mr. EOBERTSON.—I make the same objec-

tion, if the Court please. [67]

"The COURT.—It will be admitted with the

same understanding. '

'

Whereupon Defendant's Exhibit ''T" was ad-

mitted in evidence.

Whereupon the witness further testified: I first

learned that the Handy claim was located between

March 1, 1908, and the late fall of 1917; I am un-

able to state when I saw Didrickson, Startzoff and

Ole Birkeland on the ground but that was after

1903 and before 1917; I cannot give specific dates;

I saw Old Man Tilson there some time between 1917

and 1921; I never saw anybody do anything on the

Handy claim between 1917, when I saw the work

being done that I have testified to, and the time that

Tarbill came out there the first time; Tarbill made
two visits to the claims in 1923 and also two visits

in 1924. [68]

DEPOSITION OF CARL S. WILLIS, FOR
PLAINTIFF (IN REBUTTAL).

CARL S. WILLIS, plaintiff's witness, testified

by deposition on rebuttal:

My name is Carl S. Willis; I reside at Belling-

ham, Washington; I am 48 years of age; I am a

mining engineer; a graduate of the Minnesota
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School of Mines of the class of 1903; I hold full

membership in the American Institute of Mining

and Metallurgical Engineers which has a prerequi-

site of six years' service in responsible positions be-

fore full membership is granted; I have followed

my profession for 25 years less the time I s]3ent in

France during the war; I was assistant superinten-

dent of underground construction for the North-

western System of the Bell Telephone Company;

in 1903; took British examinations in 1904; have

been engaged by various mining concerns; served

in France with the Canadian and American Forces

from 1911 to 1919; was consulting engineer, pri-

vate practice, 1919 to 1921 ; Manager and Chief En-

gineer of the Lone Jack Mine, Glacier, Washing-

ton, 1921 to 1925; superintending engineer of the

Primrose Mine, Sierra City, California, in 1925

and superintending engineer of the Jacob Marty

Mines, Windham, Alaska, 1926 and 1927; I spent

two years in Alaska as superintending engineer of

the Marty Mines at Windham, Alaska; my educa-

tion embraces knowledge and experience in survey-

ing, reading and checking plats, assaying, miner-

alogy, metallurgy, operation of mines and examina-

tion of mining properties; I examined the plat

(Plffs. Ex. 1) of mineral survey No. 1498, made by

the Surveyor-General of Alaska and I made an ex-

amination of the various claims shown on this plat,

on the ground; I made this examination during the

period November 18 to 28, inclusive, 1927; from my
examination I found the conflicts between the respec-
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tive claims, as shown on this plat, exist in fact; on

this plat the Handy and Andy claims are marked in

red ink ; I examined the Delta Qluartz [69] Claim,

Chichagoi¥ Extension No. 3, Chichagoff Extension

No. 4 and the Jim Long Quartz Claim by making a

traverse, with a witness, upon each of these four

claims, discoveries, notices of location, surveys in-

cluding stakes and bearing trees and all assessment

work were, in turn inspected and carefully checked

by me; on the Jim Long Claim I found Von Tar-

bill's discovery notice No. 2, dated April 28, 1924;

it was posted on a quartz stringer running crosswise

of the formation; this location on the ground is

identical with Corner No. 4 stake of the Andy Lode

Claim, Survey No. 1459 ; the plat does not show the

actual location on the ground of the alleged No. 1

discovery of the Jim Long Quartz Claim ; about this

point there appear stringers of bull quartz cross-

ing the country formation above high tide; on the

shore only is there any rock exposed; the overbur-

den commences a few feet above high tide; a trav-

erse inland showed only overburden with no rock

exposed; the rock is graywacke in place; the bull

quartz stringers were hungry and displayed no min-

eralization of any sort; I made a thoro traverse of

the Jim Long claim to find other exposures, show-

ings or development work; I found Tarbill's No. 1

discovery notice dated April 28, 1924, for the Jim
Long claim ; this discovery location is identical with

discovery cut No. 1 of the Andy lode claim; this

alleged discovery is located 200 feet northeast of
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corner post No. 5 of the Andy lode claim and is

without the boundaries of the Jim Long quartz

clauns as staked, but was within the boundaries of

the Andy Lode claim; within the boundaries of the

Jim Long the only notice that I found relative to

its alleged discovery was Tarbill's location notice,

dated April 28, 1924 ; at the place designated as No.

1 discovery of the Chichagoff Extension No. 3 lode,

on the plat, I found Tarbill's location notice, dated

November 5, 1925; this discovery consisted of six

stringers of bull quartz running at right angles to

the graywacke country formation, in place; these

stringers were from V to 2"" in width and showed

no evidence of mineral, valuable or otherwise; at

this point a test pit 4'x8'x4' deep has been sunk

but no vein or indication of a lead is present
; [70]

at the place designated on the plat as No. 1

discovery of the Chichagoff Extension number 4 I

fomid $400.00 worth of recent assessment work,

consisting of trenching and stripping; at this place

and in its immediate vicinity, I found graywacke

containing a blowout of bull quartz 25 feet in

length and varying in width from a fraction of an

inch to 24 inches; no mineralization was observed

in this outcrop; an examination of the place desig-

nated on said plat as No. 1 discovery of the Delta

Quartz claim showed nothing but country rock

and float; the purported discovery was nonexis-

tent; the rock exposed at this place and its imme-

diate vicinity is graywacke; little if any rock could

be identified as in place, positively; as float was
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greatly predominant, no veins or stringers of any

sort were found although I made a very careful

search and no mineral of any sort could be found,

in order to ascertain if any assessment work had

been done upon the Delta Quartz Claim, I first

made sure that I was on the spot indicated on the

plat; my experience in France in artillery service

made it possible for me to determine that I was at

the exact spot indicated on the plat from this point

I made a thoro traverse of the ground to discover

either other work or outcroppings but I found

none ; I found that not to exceed $10.00 worth of as-

sessment work consisting of bulldozing at the point

indicated as discovery, had been done; no other

work than that had been done upon the Delta

Quartz claim; I also made any examination to as-

certain if any assessment work had been done upon

the Jim Long Quartz Claim; I found that no work

at all had been done upon that part of this claim

that lays outside the boundaries of the Andy claim;

from my examination I found that the discovery

on the Handy claim is without the boundaries of

the Delta Quartz claim as staked on the ground;

and my examination also showed that the discov-

ery on the Andy claim is outside the Jim Long
claim as it is staked on the ground; I also made an

examination of the tunnel on the Chichagoff Exten-

sion No. 3 lode claim that lies near corner No. 10

of that claim [71] and near corner No. 5 of the

Handy Lode claim; this tunnel is 57 feet long- its

dimensions are 5 feet by 7 feet at the portal dimin-
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ishing to 5x6 feet at its middle in length and is

only 4 feet wide and 6 feet high at the breast this

tunnel bears south 50 degrees east; there are no

cross-cuts, raises, winzes or laterals leading from

the tunnel; it is an adit tunnel with no additions;

it does not follow any continuous or defined lead or

vein; no continuous lead or vein or ore body was

in evidence nor w^ere any such found; there were

two very small stringers in the breast, one-half inch

and one-eighth inch in width; the country rock and

these stringers are in place but no mineralization

was found in these stringers at this place; the tun-

nel is in graywacke and slate; this tunnel is within

the boundaries of the Handy Lode claim; the gray-

wacke and slate are soft in character and the tunnel

is easy driving; it is an inexpensive piece of work;

$650.00 is a reasonable value of that tunnel; a pos-

sible maximum value would be $20.00 per foot, in-

cluding timbering and all other expenses, inciden-

tal or constructive; this tunnel is of very little

value to any of the four claims of defendant, in its

present state of development or in its present loca-

tion ; it follows no vein, or lead, neither is it pointed

towards any known ore body ; its only value at pres-

ent is in proving where ore is not located; it af-

fords no benefit to any possible mining on these

four claims and if extended will afford little if any

benefit; this tunnel, as now located, diverges 3 de-

grees from the lode line and this divergence will, in

the length of two claims, place the extended tunnel

200 feet from the lode line and in close proximity
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to the CMchagoff Extension No. 4 side line; if ex-

tended in its present direction it will never enter

or benefit the Jim Long or Delta Quartz claims;

I found that the Delta Quartz claim has no discov-

ery at the point indicated and recorded as discov-

ery; a careful search did not reveal a discovery

there or elsewhere; the manner it is staked indi-

cates [72] that its only value lies in its posses-

sion of shore rights in Klag Bay ; the Jim Long and

Chichagoff Extension No. 3 claims are staked at

right angles to the strike of the discoveries claimed

and used for staking purposes; Chichagoff Exten-

sion No. 4 is the only claim of this group of four so

staked that the strike of discovery and the lode line

of the claim coincide; its communication with tide

water has been accomplished by staking Chichagoff

Extension No. 3 end to end with it; three of these

claims, as stated, have been staked at right angles

to the discoveries claimed and used for recording

them instead of being staked along the strike of the

discoveries claimed, as is customary.

On cross-examination this witness testified: I

made this examination testified to by me between

November 18tli and Nov. 28, 1927, inclusive; I did

not make a complete survey of all end and side

lines ; but where necessary or pertinent to verify the

records I checked bearings with actual instrument

readings; I estimate I spent actually 16 working

hours on the mining claims; I spent considerable

other time to general and preliminary survey of sur-

rounding country; I, with a witness, traversed each
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claim; checked discoveries, notices of location, sur-

vey date, stakes and bearing trees, all assessment

work that could be found; I examined each discov-

ery to determine the presence or absence of veins,

lode stringers, ore bodies or any indications of ore;

Charles Hill, of Chichagoff, Alaska, was present

during the whole of my examination.

And thereupon the Court having ruled that De-

fendant's Exhibits ''A," ''B," "I," ^'J,'' ''K,"

'^L," "M," "N," "O," '^P," "Q," ''R," "S" and

"T" should be admitted in evidence, plaintiff ex-

cepted thereto and its exception was allowed. [73]

Whereupon plaintiff offered in evidence its cer-

tain Exhibit "Y" for identification, which exhibit

the Court refused to admit in evidence to which

ruling of the Court the plaintiff then and there ex-

cepted, which exception was allowed.

And the advisory jury, to whom were submitted,,

over plaintiff's objection, the questions hereinafter

set forth, having returned its verdict herein wherein

it answered the questions propounded to it as fol-

lows:

Q. Did the Alaska Handy Gold Mining Company

or any stockholders of it do or cause to be done

$100' worth of assessment work upon or for the

benefit of the Handy claim during the period from

July 1, 1922, to July 1, 19231 A. Yes.

Q. Did the Alaska Handy Grold Mining Company

or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Andy claim during the period from

July 1, 1922, to July 1, 1923? A. Yes.
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Q. Did the Alaska Handy Gold Mining Company
or any stockholders of it do or cause to be done $100

worth of assessment work upon or for the benefit

of the Handy claim during the period from July 1,

1923, to July 1, 19241 A. No.

Q. Did the Alaska Handy Gold Mining Company

or any stockholders of it do or cause to be done

$100 worth of assessment work ujjon or for the

benefit of the Andy claim during the period from

July 1, 1923, to July 1, 1924 '^ A. No.

And the Court having reserved its decision upon

the verdict of said jury, thereupon the plaintiff

duly requested the Court to make and enter certain

findings of fact and conclusions of law as follows,

to wit:

FINDINGS OF FACT.

IV.

That plaintiff is now in and entitled to the posses-

sion of said Handy and Andy lode mining claims

and that it is now and for many years last past

and since the conveyance to it by its said grantors

and predecessors in interest has been the owner of

and entitled to said lode [74] mining claims as

against all parties whomsoever save the United

States, and that, at all times since the respective

locations of said claims by its said grantors, the

said claims have been held, occupied and worked

by it or its said grantors in accordance with the

mining laws of the United States and the Territory

of Alaska, and under the rules and regulations of

miners in the Sitka, Alaska, Eecording and Mining
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District and the required amount of assessment

work upon and for the benefit of each of said claims

has been done or caused to be done prior to said

purchase by the plaintiff's said grantors and since

said purchase by the plaintiff or the stockholders

of plaintiff for the benefit of plaintiff, with the ex-

ception that during the assessment period from

July 1, 1924, to July 1, 1925, plaintiff did no assess-

ment work upon said claims for the reason that in

the spring of 1924, the defendant and its agents,

and one Von V. Tarbill, the grantor and president

of defendant, and his agents, wrongfully and un-

lawfully took the adverse possession of said claims

and ousted and ejected plaintiff therefrom and with-

held the possession thereof from the plaintiff and

wrongfully and unlawfully prevented the plain-

tiff from doing the assessment work upon said min-

ing claims during said assessment period.

IV-a.

That thereafter and on January 16, 1926, Frank

A. Aldrich, at the instance and as the employee of

plaintiff, then and there duly entered upon, took

possession of, located and appropriated said mining

claims under the name of "Juneau No. 1" and

*' Juneau No. 2" lode mining claims w^hich said Ju-

neau No. 1 lode mining claim is identical with said

Handy lode mining claim and which said Juneau

No. 2 lode mining claim is identical with said Andy

lode mining claim, and that then and there the

said Aldrich made a discovery of a ledge of mineral-

bearing rock in place within the exterior boundaries

of each of said claims, which said ledges bore and
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bear gold, silver and other precious metals, and duly

and clearly marked and defined the boundaries of,

and duly and clearly marked and defined the dis-

covery of said ledges on, and duly posted notices

of the location of the said Juneau No. 1 and Juneau

No. 2 lode mining claims, and that thereafter plain-

tiff caused said notices of location of said Juneau

No. 1 and Juneau No. 2 lode mining claims to be

recorded in the Recorder's office at Sitka, Alaska,

and thereafter said Juneau No. 1 and Juneau No. 2

lode mining claims, by mean conveyances from said

Aldrich, were duly granted, conveyed and deeded

to this plaintiff who is now the owner and holder

thereof, and who is now, as hereinabove stated, in

the actual possession of said real property, includ-

ing the minerals and ground embraced within the

exterior boundaries of the said Handy, Andy, Ju-

neau No. 1, and Juneau No. 2 lode mining claims.

V.

That plaintiff heretofore duly caused its said

Handy and Andy lode mining claims to be sur-

veyed and that the official number of said survey is

Juneau Land District Mineral Survey No. 1459,

and that defendant heretofore caused its said pre-

tended Chichagoff Extension Claim Number [75]

Three Lode, Chichagoff Extension Claim Number
Four Lode, Jim Long Quartz Claim Lode, and Delta

Quartz Claim Lode mining claims to be surveyed

and that the official number of said survey is Anch-

orage Land District Mineral Survey No. 1498.

VIII.

That defendant's pretended claim of an estate
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and interest in said real property and mineral lands

and the Handy and Andy lode mining claims c©n-

stitutes a cloud upon plaintiff's title to said Handy
and Andy lode mining claims, upon which plaintiff

in good faith has expended more than Twenty

Thousand ($20,000.00) Dollars in mining develop-

ment work, and that plaintiff will be irreparably

and irremediably damaged and injured if patent

be issued to defendant for that portion of said pre-

tended four lode mining claims, namely : Chichagoff

Extension Claim Number Three Lode, Chichagoff

Extension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode, that

conflicts with and embraces the portions of the said

Handy and Andy lode mining claims as hereinabove

described.

IX.

That no discovery of a ledge or vein of mineral-

bearing rock in place, possessing in and of itself

a present or prospective value for mining purposes,

was made upon said Chichago/ Extension Number

Three lode claim or within the boundaries thereof.

X.

That no discovery of a ledge or vein of mineral-

bearing rock in place, possessing in and of itself

a present or prospective value for mining purposes,

was made upon said Chichago/ Extension Number

Four lode claim or within the boundaries thereof.

XL
That no discovery of a ledge or vein of mineral-

bearing rock in place, possessing in and of itself
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a present or prospective value for mining purposes,

was made upon said Delta Quartz Claim lode claim

or within the boundaries thereof.

XII.

That no discovery of a ledge or vein of mineral-

bearing rock in place, possessing in and of itself

a present or prospective value for mining purposes,

was made upon said Jim Long Quartz Claim lode

claim or within the boundaries thereof.

XIII.

That defendant's tunnel upon the Chichagoff Ex-

tension Number Three lode claim was not so driven

or constructed that it will tend to benefit or develop

either the Chichagoff Extension Number Four lode

claim, Delta Quartz Claim lode claim, or Jim Long

Quartz Claim lode claim. [76]

XIV.
That the Jim Long Quartz Claim lode claim was

located as a relocation of the Andy lode mining

claim and that the locator thereof did not know

of, adopt or claim the previous discovery on the

Andy lode mining claim.

XV.
That the Delta Quartz Claim lode claim was lo-

cated as a relocation of the Handy lode mining claim

and that the locator thereof did not know of, adopt

or claim the previous discovery on the Handy lode

mining claim.

XVI.
That the Chichagoff Extension Number Three lode
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claim was located and staked at right angles in-

stead of along the lode upon which the alleged

discovery is claimed.

XVII.
That the Delta Quartz Claim lode claim was located

and staked at right angles instead of along the lode

upon which the alleged discovery is claimed, and

was made as an attempted relocation of said Handy
claim.

XVIII.

That the Jim Long Quartz Claim lode claim was

located and staked at right angles instead of along

the lode upon which the alleged discovery is claimed,

and was made as an attempted relocation of said

Andy claim.

XIX.
That at the time of the location of said Chichagoff

Extension Claim Number Three Lode, Chichagoff

Extension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode

claims, the land upon which said claims were lo-

cated was not public, open, vacant, unoccupied and

unappropriated domain and mineral lands of the

United States, but that, on the contrary, said loca-

tions were made upon mineral lands of the United

States which theretofore had been segregated from

the public domain and appropriated, occupied, en-

tered upon and located by the plaintiff and its

grantors and predecessors in interest, and that the

plaintiff was then and there in the open, adverse

and public possession thereof and that long before

said location of the said four mining claims, the
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plaintiff's grantors and predecessors in interest had

gone upon the open and unappropriated public

domain of the United States and had duly located,

held, occupied and worked the said Handy and

Andy lode mining claims and continued to so hold,

occupy and work them in accordance with the min-

ing laws of the United States and the Territory of

Alaska and under the rules and regulations of

miners in the Sitka, Alaska, Recording and Mining

District, at the time that said location of said

Chichagoff Extension Claim Number Three Lode,

Chichagoff Extension Claim Number Four Lode,

Delta Quartz Claim Lode and Jim Long Quartz

Claim Lode mining claims were made, and that

neither said Handy nor said Andy lode mining

claim, nor any part of either [77] thereof, was

then and there open or subject to location or relo-

cation by any one whomsoever, and that said

Chichagoff Extension Claim Number Three Lode,

Chichagoff Extension Claim Number Four Lode,

Delta Quartz Claim Lode and Jim Long Quartz

Claim Lode mining claims were so located as to

embrace, within their exterior boundaries, a por-

tion of and to conflict with said Handy and Andy

lode mining claims, that is to say, that said Chi-

chagoff Extension Claim Number Three Lode Claim

was so located as to include and it does include

7.768 acres of said Handy lode claim and 8.861

acres of said Andy lode claim, and that said Chi-

chagoff Extension Claim Number Four lode claim

was so located as to include and it does include

0.356 acres of said Handy lode claim and 3.631

acres of said Andy lode claim, and that said Delta
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Quartz Claim lode claim was so located as to include

and it does include 2.739 acres of said Handy lode

claim, and that said Jim Long Quartz Claim lode

claim was so located as to include and it does

include 2.313 acres of said Andy lode claim.

XXI.
That on April 8, 1929, the Commissioner of the

General Land Office of the United States of Amer-

ica cancelled and made and entered his order can-

celling that certain pretended final certificate of

mineral entry heretofore issued to the defendant

corporation Claim Number Three Lode, Chichago:ff

Extension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode, lode

mining claims, and held and decreed that said pre-

tended certificate was void.

CONCLUSIONS OF LAW.

I.

That the plaintiff at the time of the institution

of this suit was and now is in and entitled to the

possession of the Handy and Andy lode claims.

II.

That the plaintiff at the time of the institution

of this suit was and now is in and entitled to the

possession of the Juneau No. 1 and Juneau No. 2

lode claims.

III.

That the plaintiff is entitled to have its title to

the Handy and Andy lode mining claims quieted

as against the alleged claims of the defendant.



vs. Alaska Handy Gold Mm. Co. 235

IV.

That the plaintiff is entitled to have its title to

the Juneau No. 1 and Juneau No. 2 lode mining

claims quieted as against the alleged claims of the

defendant.

V.

That the defendant and its predecessor in interest

wrongfully trespassed upon the Handy and Andy

lode claims during the period between July 1, 1923,

and July 1, [78] 1924, and said Handy and Andy
lode claims were not open to location or relocation at

any time during said period.

VIII.

That the Chichagoff Extension Number Three

lode claim is not a valid subsisting lode mining

claim.

IX.

That the Chichagoff Extension Number Four

lode claim is not a valid subsisting lode mining

claim.

X.

That the Delta Quartz Claim lode claim is not a

valid subsisting lode mining claim.

XL
That the Jim Long Quartz Claim lode claim is not

a valid subsisting lode mining claim.

XII.

That the defendant is not entitled to hold or own
lode mining claims in the Territory of Alaska.
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XIII.

That the mineral certificate issued to the defend-

ant on November 20, 1925, to the Chichagoff Exten-

sion Number Three, Chichagoff Extension Num-
ber Four, Delta Quartz Claim and Jim Long
Quartz Claim lode claims is null and void and that

said certificate was issued without jurisdiction or

authority either of law or of regulation.

XV.
That the plaintiff is entitled to receive patent

from the United States of America, upon comply-

ing with the rules and regulations of the Depart-

ment of the Interior for the Handy and Andy lode

claims.

And thereupon the Court having failed and re-

fused to make the foregoing findings of fact and

conclusions of law, as so requested by plaintiff, the

latter duly excepted in writing to the Court's fail-

ure and refusal to make said findings of fact and

conclusions of law, which exceptions were allowed,

and the court thereupon having announced that he

would make and having thereafter made his, in-

cluding the following, findings of fact and conclu-

sions of law:

FINDINGS OF FACT.

V.

That neither the plaintiff nor anyone on its

behalf did or caused to be done the required

amount of [79] assessment work upon and for

the benefit of either the Handy or the Andy lode

claims during the assessment period of from July

1, 1923, to July 1, 1924.
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VI.

That on the 5th day of November, 1923, Von V.

Tarbill, a citizen of the United States, discovered

a vein or ledge of rock in place, bearing gold and

other metals, outside the conflicting areas herein

set forth and upon the public and unappropriated

domain of the United States, within what are now

the boundaries of the Chichagoff Extension Claim

No. 3, at which time he removed surface matter

sufficient to clearly dispose said discovery and to

perpetrate its identity and preserve said discovery

from obliteration, and did place a substantial monu-

ment or post at said discovery to witness the locus

thereof, and did thereupon duly and regularly lo-

cate said claims by clearly marking the claim upon

the ground by monument, trees blazed and brush

cut, as required by law, so that its boundaries could

be readily traced, at which time said monuments,

stakes and trees were marked as required by law,

and the said Tarbill did post on the said discovery

monument or post, a notice of location as required

by law, and did thereafter, within the time required

by law, duly and regularly record a certificate of

location, describing the claim so that the same could

be readily traced upon the ground by referring to

some natural object or permanent monument as

will identify the claim, giving the date of the loca-

tion, the name of the claim and of the locator^

which said notice was recorded in the Sitka Record-

ing District Alaska, being the recording district or

precinct in which the claim is located, which notice

is fully set up in the answer herein and is hereby

referred to and made a part hereof.
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VII.

That on the 28th day of April, 1924, Von V.

Tarbill, a citizen of the United States, discovered a

vein or ledge of rock in place, bearing gold and other

metals, outside the conflicting areas herein set forth

and upon the public and unappropriated domain of

the United States, within what are now the bound-

aries of the Jim Long Quartz Claim, at which

time he removed surface matter sufficient to clearly

dispose said discovery and to perpetuate its iden-

tity and preserve said discovery from obliteration,

and did place a substantial monument or post at

said discovery to witness the locus thereof, and did

thereupon duly and regularly locate said claim by

clearly marking the claim upon the ground by monu-

ment, trees blazed and brush cut, as required by

law, so that its boundaries could be readily traced,

at which time said monuments, stakes and trees

were marked as required by law, and the said Tar-

bill did post on the said discovery monument or

post, a notice of location as required by law, and

did thereafter, within the time required by law,

duly and regularly record a certificate of location,

describing the claim so that the same could be

readily traced upon the ground by referring to some

natural object or permanent monument as will

identify the claim, gi^dng the date of the location,

the name of the claim and of the locator, which said

notice was recorded in the Sitka Recording District,

[80] Alaska, being the recording district or pre-

cinct in which the claim is located, which notice is

fully set up in the answer herein, and is hereby

referred to and made a part hereof.
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VIII.

That on the 29th day of April, 1924, Yon V.

Tarbill, a citizen of the United States, discovered

a vein or ledge of rock in place, bearing gold and

other metals, outside the conflicting areas herein

set forth and upon the public and unappropriated

domain of the United States, within what are now
the boundaries of the Delta Quartz Claim, at which

time he removed surface matter sufficient to clearly

dispose said discovery and to perpetuate its identity

and preserve said discovery from obliteration, and

did place a substantial monument or post at said

discovery to witness the locus thereof, and did

thereupon duly and regularly locate said claim by

clearly marking the claim upon the ground by monu-

ment, trees blazed and brush cut, as required by

law, so that its boundaries could be readily traced,

at which time said monuments, stakes and trees were

marked as required by law, and the said Tarbill did

post on the said discovery monument or post, a

notice of location as required by law, and did there-

after, within the time required by law, duly and

regularly record a certificate of location, describing

the claim so that the same could be readily traced

upon the ground by referring to some natural ob-

ject or permanent monument as will identify the

claim, giving the date of the location, the name of

the claim and of the locator, which said notice was

recorded in the Sitka Recording District, Alaska,

being the recording district or precinct in which

the claim is located, which notice is fully set up

in the answer herein, and is hereby referred to and

made a part thereof.
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IX.

That on the 3d day of May, 1924, Von V. Tarbill,

a citizen of the United States, discovered a vein

or ledge of rock in place, bearing gold and other

precious metals, outside the conflicting areas herein

set forth and upon the public and unappropriated

domain of the United States, within what are now
the boundaries of the Chichagoff Extension No. 4

Claim, at which time he removed surface matter

sufficient to clearly dispose said discovery and to

perpetuate its identity and preserve said discovery

from obliteration, and did place a substantial monu-

ment or post at said discovery to witness the locus

thereof, and did thereupon duly and regularly lo-

cate said claim by clearly marking the claim upon

the ground by monument, trees blazed and brush

cut, as required by law, so that its boundaries could

be readily traced, at which time said monuments,

stakes and trees were marked as required by law,

and the said Tarbill did post on the said discovery

monument or post, a notice of location as required

by law, and did thereafter, within the time required

by law, duly and regularly record a certificate of

location, describing the claim so that the same could

be readily traced upon the ground by referring to

some natural object or permanent monument as will

identify the claim, giving the date of the location,

the name of the claim and of the [81] locator,

which said notice was recorded in the Sitka Re-

cording District, Alaska, being the recording dis-

trict or precinct in which the claim is located, which

notice is fully set up in the answer herein and is

hereby referred to and made a part hereof.
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X.

That the said Von V. Tarbill, upon the location

of Chichagoff Extension No 3' Lode, the Jim Long

Quartz Claim Lode, the Delta Quartz Claim Lode

and the Chichagoff Extension No. 4 Claim Lode,

entered into the possession of the said lode claims

and remained in the possession of said lode claims

until the 14th day of August, 1924, on which day he

duly and regularly conveyed said claims to the de-

fendant and delivered the possession of said claims

to the defendant, which possession said defendant

has since that time claimed and still claims.

XI.

That the discoveries upon defendant's claims

aforesaid were without the boundaries of the Handy

and Andy claims aforesaid, but that the defendant 's

claims were located in such manner as to conflict

vdth said Handy and Andy lode claims and to in-

clude within their boundaries all of the said Andy

lode mining claim, and the greater part of said

Handy lode mining claim, which conflicts of defend-

ant's said four lode mining claims with said Handy

and Andy lode mining claims, are more particularly

described as follows, to wit

:

CONFLICTING AREAS HANDY LODE
CLAIM.

Commencing at Cor. No. 1 of the Handy lode,

U. S. Mineral Survey No. 1459, and identical with

Cor. No. 2 of the Delta Quartz Claim Lode, U. S.

Mineral Survey No. 1498, running thence S. 58° 18'

E. 528.64 ft. to intersection of line 9-10 of the said
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Delta Quartz Claim Lode; thence along said line

9-10 of the said Delta Quartz Claim Lode S. 36°

50' W. 298.62 ft. to Cor. No. 10 of the said Delta

Quartz Claim Lode on line 4-5 of the Chichagoff

Extension Claim Number Three lode; thence along

line 4-5 of the said Chichagoff Extension Claim

Number Three Lode S. 43° 00' E. 781.26 ft. to Cor.

No. 5 of the said Chichagoff Extension Claim Num-
ber Three Lode; thence S. 43° 00' E. 230.85 ft. to

intersection line 2-3' of the said Handy Lode ; thence

S. 33- 55' W. 35.50 ft. to Cor. No. 3 of the said

Handy Lode; thence N. 58° 18' W. 1441.32 ft. to

Cor. No. 4 of the said Handy Lode and identical

with Cor. No. 9 of the said Chichagoff Extension

Claim Number Three Lode; thence N. 6° 35' E.

127.70 ft. to Cor. No. 5 of the said Handy Lode;

thence N. 33° 55' E. 484.73 ft. to Cor. No. 1 of the

said Handy lode and the place of beginning; and

containing an area of 10.875 acres and conflicting

as follows:

Chichagoff Extension Claim Number
Three Lode 7 . 768 acres

Chichagoff Extension Claim Number
Four Lode 0. 356 acres

Delta Quartz Claim Lode 2 . 739 acres

[82]

CONFLICTING AREAS ANDY LODE CLAIM.

Commencing at Cor. No. 1 of the Andy Lode,

identical with Cor. No. 4 of the Handy Lode, U. S.

Mineral Survey No. 1459, and identical with Cor.

No. 9 of the Chichagoff Extension Claim Number
Three Lode, U. S. Mineral Survey No. 1498, run-
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ning S. 58° 18' E. 1441.32 ft. to Cor. No. 2 of the

said Andy Lode; thence S. 33° 55' W. 521.56 ft. to

Cor. No. 3 of the said Andy Lode; thence N. 53° 15'

W. 1420.83 ft. to Cor No. 4 of the said Andy Lode

and identical with Cor. No. 12 of the Jim Long

Quartz Claim Lode; U. S. Mineral Survey No. 1498;

thence N. 67° 11' E. 147.38 ft. to Cor. No. 5 of the

said Andy Lode; thence N. 8° 07' 30" E. 50.03 ft.

to Cor. No. 6 of the said Andy Lode; thence N. 12°

03' W. 111.55 ft. to Cor. No. 7 of the said Andy

Lode; thence N. 33° 55' E. 149.75 ft. to the place of

beginning; and containing an area of 14.805 acres

and conflicting as follows

:

Chichagoff Extension Claim Number

Three Lode 8.861 acres

Chichagoff Extension Claim Number

Four Lode 3.631 acres

Jim Long Quartz Claim Lode 2.313 acres.

XIII.

That the defendant had the above referred to lode

claims, the ChichagofE Extension No. 3 Lode Claim,

the Jim Long Quartz Claim Lode, the Delta Quartz

Claim Lode and the Chichagoff Extension No. 4

Claim Lode, surveyed for a patent, by a duly au-

thorized United States Deputy Mineral Surveyor,

and had the patent stakes of all and each of said

claims set as required hy law, and did thereafter

and on the 12th day of January, 1925, duly and

regularly file in the United States Land Office at

Anchorage, Alaska, application for patent to said

Lode Claims, being the claims surveyed, described

and covered by U. S. Survey No. 1498, a photostatic
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copy of the plat of which, containing a definite de-

scription of the claims was received in evidence to

which reference is hereby made and the same incor-

porated herein, and did thereafter advertise and

post the notices required by law, and on the 20th

day of November, 1925, the defendant paid the

United States the sum of Three Hundred and

Seventy ($370.00) Dollars purchase money for the

said lode claims, the ground contained within said

Survey No. 1498, on which 20th day of November,

1925, the Register issued Final Receipt for the

gromid contained in U. S. Survey No. 1498, Mineral

Entry 2726771, which final receipt is in words and

figures as follows, to wit:

REGISTER'S FINAL CERTIFICATE OP
MINERAL ENTRY.

DEPARTMENT OF THE INTERIOR,

UNITED STATES LAND OFFICE.

Fees $10.00. At Anchorage, Alaska.

Receipt No. 276692. November 20, 1925.

Purchase Money $370.00. Serial No. 06374.

Receipt No. 2726771.

IT IS HEREBY CERTIFIED THAT in pur-

suance of the provisions of the Revised Statutes of

the United States, Chapter YI, title XXXII, and

legislation supplemental thereto, Chichagoff Exten-

sion Mining Company, whose postoffice [83] ad-

dress is Seatt/ce, Washington, on this day purchased

that MINING CLAIM known as the Chichagoff

Extension Claim No. 3 Lode; Chichagoff Extension

Claim No. 4 Lode; Delta Quartz Claim Lode; Jim
Long Quartz Claim Lode; Section Township
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, Range Meridian, feet in length along

said vein or lode, excepting and excluding from

said purchase all that portion of the ground em-

braced in mining claim or survey designated as

Survey No. , and also all that portion of any

vein or lode the top or apex of which lies inside of

said excluded ground; said lode claim as en-

tered, embracing 73.607 acres, and said Mill-site

claim Acres, in the Sitka Mining District, in

the County of and of , as shown by

the plat and field notes of survey thereof, for which

the said part— first above named this day made
payment to the Receiver in full, amounting to the

sum of Three Hundred Seventy Dollars.

Now, therefore, be it known that upon the pre-

sentation of this certificate to the Commissioner of

the General Land Office, together with the plat and
field notes of survey of said claim and the proofs

required by law, a patent shall issue thereupon to

the said Chichagoff Extension Mining Company, if

all then be found regular.

J. LINDLEY GREEN,
Register.

CONCLUSIONS OF LAW.

III.

That under the evidence and the issues before

the Court neither the plaintiff nor the defendant is

entitled to the possession of either the Handy or the

Andy lode claims of or those surface portions

thereof that are included within either the Chicha-

goff Extension Number Three, Chichagoff Exten-
sion Number Four, Delta Quartz Claim of Jim Long
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Quartz Claim lode claims, or of any part of said

conflicting area or areas.

IV.

That neither the plaintiff nor the defendant is

entitled to judgment or decree by this court quiet-

ing the title of either of them as against the other

to either the Handy or the Andy lode claim or to

those surface portions, or any part thereof that are

included within either the Chichagoff Extension

Number Three Claim, Chichagoff Extension Num-
ber Pour Claim, Delta Quartz Claim or Jim Long

Quartz claim lode claims, or to any part of said con-

flicting area or areas.

Y.

That upon the issues before the court judgment

and decree should be entered herein that neither

plaintiff nor defendant is entitled to affirmative re-

lief ; without costs to either party.

—to the making of which aforesaid certain findings

of fact and conclusions of law plaintiff then and

there excepted, which exception [84] was al-

lowed.

And, thereupon plaintiff duly made and filed its

written exceptions, all of which were allowed, as

follows, to wit:

I.

Plaintiff excepts to the Court's Finding V as well

as to the jury's finding herein that neither plain-

tiff nor anyone on its behalf did or caused to be

done $100 worth of assessment work upon or for the

benefit of the Handy and Andy claims during the

period from July 1, 1923, to July 1, 1924, on the
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ground that eacli of said findings is contrary to the

evidence and to the law.

II.

Plaintiff excepts to the Court's Findings, VI, VII,

VIII and IX herein, on the ground that each of

them is contrary to the evidence and to the law.

III.

Plaintiff excepts to the Court 's Finding X, on the

ground that it fails to find that entry and possession

of the witness Von V. Tarbill as well as of the de-

fendant was that of a trespasser upon those por-

tions of the Chichagoff Extension No. 3 lode, Chi-

chagoff Extension No. 4 lode, Delta Quartz Claim

lode and Jim Long Quartz Claim lode claims that

conflicted with and included portions of the Handy
and Andy lode claims and the surface areas thereof.

IV.

Plaintiff excepts to that particular portion of the

Court's Finding XI that is contained and set forth

in the first two lines thereof, i. e. : "That the dis-

coveries upon defendant's claims aforesaid were

without the boundraries of the Handy and Andy
claims aforesaid," on the ground that the finding

that any discovery was made of any of defendant's

purported four claims is contrary to the evidence

and to the law.

V.

Plaintiff excepts to that particular portion of the

Court's Finding XIII that finds that the defendant

paid the United States the sum of $370 on Novem-
ber 20, 1925, purchase money for its said four lode
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claims and that on the same day the Register (of

the U. S. Land Office) issued his Final Mineral Cer-

tificate to defendant for said claims, on the ground

that said payment of said money and the issuance of

said receipt was made prior to the time allowed by

law for plaintiff to file an adverse to defendant's

patent application for said four claims and that

neither of them is binding on plaintiff and that

neither of them is relevant, material or competent

for any purpose whatsoever. [85]

VI.

Plaintiff excepts to that particular portion of

the Court's Conclusion III that concludes that the

plaintiff is not entitled to the possession of either

the Handy or Andy lode claims or of those surface

portions thereof, or any part thereof, with which

the Chichago/ Extension No. 3 lode, Chichago/

Extension No. 4 lode, Delta Quartz claim lode and

Jim Long Quartz Claim lode claims conflict, on

the ground that such conclusion is contrary to the

law and to the evidence.

VII.

Plaintiff excepts to that particular portion of

the Court's Conclusion IV that concludes that the

plaintiff is not entitled to judgment or decree quiet-

ing its title to either the Handy or Andy lode claims

or the surface portions thereof, or any part thereof,

with which the Chichago/ Extension No. 3 lode,

Chichago/ Extension No. 4 lode. Delta Quartz

Claim lode and Jim Long Quartz claim lode claims
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conflict, on the ground that such conclusion is con-

trary to the law and to the evidence.

VIII.

Plaintiff excepts to that particular portion of

the Court's Conclusion V that concludes that the

plaintiff is not entitled to affirmative relief or to

be awarded its costs against the defendant, on the

ground that such conclusion is contrary to the law

and to the evidence.

IX.

Plaintiff excepts to the Court's failure and re-

fusal to make Plaintiff's Requested Findings IV,

IV-a, V, VIII, IX, X, XI, XII, XIII, XIV, XV,
XVI, XVII, XVIII, and XIX on the ground that

each of said requested findings sets forth facts

proved by the evidence adduced at the trial hereof

and is relevant, competent and material, and accords

with the law.

X.

Plaintiff excepts to the Court's failure and re-

fusal to make Plaintiif 's Requested Finding XXI,
on the ground that the facts therein set forth are

relevant, competent and material and that com-

petent, relevant and material evidence was offered

at the trial hereof to prove said facts but that said

evidence, over plaintiff's objection, was rejected

notwithstanding that, over plaintiff's objection, the

Court admitted, for certain limited purposes, evi-

dence of the payment on November 20, 1925, by

defendant of $370 as purchase money for its said

four lode claims and evidence of the issuance on

that day by the Register of the U. S. Land Office
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of his final certificate of mineral entry to the de-

fendant for its said pretended four lode claims and

has made his finding, to wit : Finding XIII thereon,

which evidence, as plaintiff respectfully submits,

would have been properly rebutted by the evidence

offered by it but so rejected. [86]

XI.

Plaintiff excepts to the Court's failure and re-

fusal to make plaintiff's Requested Conclusions

of Law I, II, III, IV, V, VIII, IX, X, XI, XII,

XIII and XV, on the ground that each of said

conclusions is in accord with the law and the evi-

dence. [87]

CERTIFICATE OF JUDGE TO STATEMENT
OF EVIDENCE.

United States of America,

Territory of Alaska,—ss.

I, Justin W. Harding, Judge of the District Court

for the Territory of Alaska, First Judicial Divi-

sion, do hereby certify that the foregoing contains a

full and correct statement of the evidence and the

proceedings had in the above-entitled cause in con-

nection with and relating to the assignments of

error filed by the plaintiff herein on its appeal, and

I do hereby allow and settle the same as plaintiff's

bill of exceptions and make it, together with Plain-

tiff's Exhibits 1, 2, 21, 22, 23 and 30, and Plaintiff's

Exhibit No. "Y" for identification, and Defendant 's

Exhibits, "I," ''J," "K," "L," '^M," a part of the

record upon plaintiff's said appeal, and I do hereby
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further order that the originals of all of said ex-

hibits be transmitted to the United States Circuit

Court of Appeals with this record, and I hereby

further certify that said statement was duly filed

in this court on or prior to September 26, 1929, and

within the time allowed by law and by order of this

Court, and that corrections and additions have

since been made in and thereto in order to make

the same a true and correct statement of said evi-

dence and proceedings, pertaining to said assign-

ments of error.

Allowed this 13tli day of June, 1930, in duplicate,

one of said duplicate originals to be forwarded to

the United States Circuit Court of Appeals, in San

Francisco.

JUSTIN W. HARDING,
District Judge. [88]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable JUSTIN W. HARDING, Judge

of the District Court, Territory of Alaska, Divi-

sion Number One:

Comes the above-named plaintiff, Alaska Handy

Gold Mining Company, and complains that the

Court erred in considering the issues raised, and

also in the rendition of the judgment and decree

in the above-entitled cause; which said judgment

and decree is dated the 29th day of June, 1929, and

was and is to the effect that neither party was or is
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entitled to have its title quieted as against the other

;

that manifest error hath happened to the great

damage of the plaintiff, as will more fully appear

from the assignments of error filed herewith.

WHEREFORE plaintife prays that an appeal

be allowed; that a citation issue and a transcript

of the record be sent to eh Appella^ Court and for

an order fiximg the amount of the cost bond in this

cause, and for such other orders and proceesses as

may cause the said errors to be corrected by the

United States Circuit Court of Appeals for the

Ninth Circuit.

Dated the 27th day of September, 1929.

R. E. ROBERTSON,
Attorney for Plaintiff.

Above petition for appeal allowed and cost bond

fixed at $250.00.

Dated the 27th day of September, 1929.

JUSTIN W. HARDING,
District Judge.

Service of copy admitted this 27th day of Sep-

tember, 1929.

HELLENTHAL & HELLENTHAL,
Defendant's Attorneys.

Filed Sep. 27, 1929. [89]
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[Title of Court and Cause.]

STIPULATION RE AMENDMENT OF COM-
PLAINT BY INTERLINEATION.

IT IS HEREBY STIPULATED by and between

the above-named parties by their respective attor-

neys that the plaintiff may amend, by interlinea-

tion, its complaint herein, in the following respects,

to wit

:

1. Change the words '^ Territory of Alaska,"

found in the last line of paragraph I, page 1, of

said complaint, to the words "State of Washing-

ton."

2. Change the words "periods from July 1,

1923," found in paragraph IV, line 4 from the

bottom of page 3 of said complaint, to the words

"period from July 1, 1924."

3. Change the word "1923," found in paragraph

IV, line 3 from the bottom of page 3 of said com-

plaint, to the word "1924."

4. Change the word "periods," found in para-

graph IV, line 3 from the top of page 4 of said

complaint, to the word "period."

Dated at Juneau, Alaska, July 15, 1926.

R. E. ROBERTSON,
FRANK A. BOYLE,
Attorneys for Plaintiff.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Filed July 17, 1926. [90]
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[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Alaska Handy Gold Mining Company, a

corporation, as principal, and Wm. Wickstrom and

C. Rivard, as sureties, are held and firmly bound

unto the defendant, Chichagoff Extension Gold Min-

ing Company, a corporation, in the penal sum oi

$250.00, for which payment, well and truly to be

made, we bind ourselves and each of us, and oui

heirs, executors, administrators and successors,

jointly and severally firmly by these presents.

The condition of the above obligation is such thai

whereas the above-named principal is about to take

an appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, to reverse a decree in the

above-entitled court, rendered and entered in the

District Court for the Territory of Alaska, Division

Number One, at Juneau, on the 29th day of June,

1929, whereby and by the terms of which decree

neither party's title was quieted,

—

NOW, THEREFORE, if the said plaintiff shall

prosecute said appeal to effect and answer all costs,

if it fail to make good its plea, then this obligation

shall be void ; otherwise to remain in full and effect.
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Signed and sealed this 26th day of September,

1929.

ALASKA HANDY GOLD MINING
COMPANY. (Seal)

By HENRY RODEN,
Principal.

WM. WICKSTROM. (Seal)

C. RIVARD, (Seal)

Sureties. [91]

United States of America,

Territory of Alaska,—ss.

Wm. Wickstrom and C. Rivard, being first each

duly sworn, each on oath deposes and says: I am
one of the sureties who signed and executed the

within and foregoing bond; I am not an attorney

or counsellor at law, marshal, deputy marshal, com-

missioner or Clerk of any court or other officer of

any court; I am a resident of the First Judicial

Division, Territory of Alaska, and I am worth the

sum of $250.00 over and above all just debts and

liabilities, exclusive of property exempt from exe-

cution.

WM. WICKSTROM.
C. RIVARD.

Subscribed and sworn to before me this 26th day

of September, 1929.

[Seal] HENRY RODEN,
Notary Public in and for Alaska.

My commission expires July 24, 1930.
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Within cost bond is hereby approved this 27th

day of Sept., 1929.

JUSTIN W. HARDING,
District Judge.

Copy received Sept. 27th, 1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Filed Sep. 27, 1929. [92]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS MADE BY
PLAINTIFF.

In connection with its appeal, the plaintiff pre-

sents the following assignment of errors upon which

it will rely for a reversal of the decree rendered

herein

:

1.

The court erred in making its finding of fact

numbered 5, to the effect that no annual labor was

done upon or improvements made for the benefit of

either the Handy or Andy mining claim for the

assessment year July 1st, 1923, to July 1st, 1924,

by plaintiff or anyone on its behalf.

2.

The court erred in making its finding of fact

numbered 6, to the effect that in the month of

November, 1923, one Tarbill discovered a vein or

ledge of rock in place, bearing gold and other

metals, within what are now the exterior boundaries
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of the CMchagoff Extension No. 3 claim; that said

Tarbill thereupon made a location of said claim by

marking the boundaries thereof and filing a certifi-

cate of location thereof, and in not finding as re-

quested by plaintiff, in its proposed finding of fact

No. 9.

3.

The court erred in making its finding of fact

numbered 7, to the effect that on the 29th day of

April, 1924, said Tarbill discovered a vein or ledge

of rock in place bearing gold and other metals,

within what are now the exterior boundaries of the

Jim Long Quartz Claim; that he located said claim

by marking the boundaries thereof and recording

a certificate of location thereof, and in not finding

as requested by plaintiff in its proposed finding

of fact No. 12. [93]

4.

The court erred in making its finding of fact

numbered 8, to the effect that on the 29th day of

April, 1924, said Tarbill discovered a vein or ledge

of rock in place bearing gold and other metals,

within what are now the boundaries of the Delta

Quartz Claim; that he located said mining claim by

marking the boundaries thereof and that he filed a

certificate of the location thereof; and in not find-

ing as requested by plaintiff in its proposed find-

ing of fact No. 11.

5.

The court erred in making its finding of fact

numbered 9, to the effect that on the 3d day of

May, 1924, the said Tarbill discovered a vein or
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ledge of rock in place bearing gold and other metals

within the boundaries of what is now the Chichagoff

Extension No. 4 claim; that he located said claim

by marking the boundaries thereof and recorded a

certificate of location thereof and not finding as

requested by plaintiff in its proposed finding of

fact No. 10.

6.

The court erred in making that portion of its

finding of fact numbered 11, which reads as fol-

lows: "that the discoveries upon defendant's claims

aforesaid were without the boundaries of the

Handy and Andy claims."

7.

The court erred in making its finding of fact

numbered 13 to the effect that the defendant paid

to the United States the sum of $370.00 as the pur-

chase price for said lode claims and that thereupon

the Register of the Land Office at Anchorage,

Alaska, issued final receipt and certificate of min-

eral entry for said lode claims.

8.

The court erred in admitting in evidence the pre-

tended final receipt and certificate of mineral entry

for said lode mining claims Chichagoff Extension

No. 3; Chichagoff Extension No. 4, Delta Quartz

Claim and Jim Long Quartz Claim, [94]

9.

The court erred in refusing to admit in evidence

the certified copy of the decision of the Commis-

sioner of the General Land Office declaring void
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and cancelling the said pretended final receipt and

certificate of mineral entry mentioned in assign-

ment of error No. 8.

10.

The court erred in failing to make plaintiff's re-

quest finding of fact numbered numbered 4, to the

effect that it is in possession and entitled to the

possession and, ever since the location of the Handy
and Andy lode mining claim, has been in and is

entitled to the pessession thereof and of the surfaces

embraced within the exterior boundaries of both

said claims.

11.

The court erred in failing to find as requested by

plaintiff in its requested finding of fact numbered

4a, to the effect that on the 16th day of January,

1926, Frank Aldrich made valid and subsisting

mining locations which he called "Juneau No. 1"

and "Juneau No. 2"; that said two locations are

identical with said Handy and Andy lode mining

claims and that, by mean conveyance, the plaintiff

became and at all times since has been and now is

the owner thereof.

12.

The court erred in failing to find as requested by

plaintiff in its requested finding numbered 5, to the

effect that plaintiff caused the Handy and Andy
mining claims to be surveyed and that the official

survey of said claims is mineral survey No. 1498

Anchorage Land District.

13.

The court erred in failing to find as requested by
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plaintiff in its proposed finding of fact numbered

13, to the effect that the tunnel driven by defendant

upon the Chichagoff Extension Claim No. 3 does

not tend to develop either the Chichagoff Extension

No. 4, the Delta Quartz Claim or the Jim Long

Quartz Claim. [95]

14.

The court erred in refusing to find that during

the assessment year July 1, 1924, to July 1, 1925^

the defendant, his agents and servants by force,

threats and violence prevented plaintiff and the

witness Birkeland on its behalf from performing

the annual assessment work upon or making im-

provements for the benefit of either the Handy or

the Andy lode claims.

15.

The court erred in drawing its conclusion of law

numbered 3 to the effect that plaintiff is not entitled

to the possession of either the Handy or Andy

Lode claim or of the surfaces thereof that are in-

cluded within either the Chichagoff Extension No. 3,

Chichagoff Extension No. 4, Delta Quartz Claim or

Jim Long Quartz Claim.

16.

The court erred in making its conclusion of law

numbered 4, to the effect that plaintiff is not en-

titled to judgment and decree quieting its title as

against the defendant, to either the Handy or the

Andy lode claim or to those surface portions, or any

part thereof, that are included within either the

Chichagoff Extension No. 3, Chichagoff Extension
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No. 4, Delta Quartz Claim or Jim Long Quartz

Claim.

17.

The court erred in making its conclusion of law

numbered 5, to the effect that plaintiff is not en-

titled to any affirmative relief as against the de-

fendant.

18.

The court erred in making its judgment and de-

cree herein decreeing that plaintiff is not entitled

to the possession of the Handy or Andy lode claim

and that it is not entitled to have its title thereto

quieted as against the defendant, and that plaintiff

is not entitled to any affirmative relief. [96]

19.

The court erred in failing to make the conclusion

of law requested by plaintiff in its requested con-

clusions of law numbered 6, to the effect that at the

time of the institution of this suit the defendant

was not and is not now entitled to the possession of

these portions of the Chichagoff Extension No. 3,

Chichagoff Extension No. 4, Delta Quartz Claim or

Jim Long Quart claim, that are in conflict with

the Handy or Andy lode claim.

20.

The court erred in failing to make the conclusion

of law requested by plaintiff in its requested con-

clusion of law numbered 13 to the effect that the

final receipt and mineral certificate issued to de-

fendant on November 20th, 1925, to Chichagoff Ex-

tension No. 3, Chichagoff Extension No. 4, Delta
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Quartz Claim and Jim Long Quartz Claim is null

and void and that the same was issued without

jurisdiction or authority, either of law or regu-

lation.

21.

The court erred in not making the conclusion of

law requested by plaintiff in its 14th requested con-

clusions of law to the effect that the Jim Long Lode

claim was located by the defendant as a relocation

of the Andy lode claim theretofore located by the

plaintiff ; that at the time of the making of the said

pretended relocation the defendant did not know

of, adopt as its own or claim the previous discovery

of gold made by the plaintiff within the exterior

boundaries of said pretended Jim Long Quartz

Claim.

22.

The court erred in failing to make plaintiff's

requested conclusion of law numbered 15, to the ef-

fect that the Delta Lode Claim was located as a

relocation of the Andy lode claim and that the

locator thereof did not know of, adopt or claim the

previous discovery of gold made within the bound-

aries thereof by plaintiff.

23.

The court in failing to make plaintiff's requested

conclusion of law numbered 16, to the effect that

the Chichagoff Extension No. 3 [97] lode claim

was staked and located at right angles instead of

along the strike of the lode upon which the alleged

discovery is claimed.
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24.

The court erred in not making plaintiff requested

conclusion of law numbered 17, to the effect that

that the Delta Quartz Claim was staked and located

at right angles instead of along the lode upon which

the alleged discovery is claimed.

25.

The court erred in not making plaintiff's re-

quested conclusion of law numbered 18, to the effect

that the Jim Long Quartz Claim was located and

staked at right angles instead of along the locd

upon which the alleged discovery is claimed.

HENRY RODEN,
R. E. ROBERTSON,

Plaintiff's Attorneys.

Copy of foregoing assignment of errors admitted

received this 27th day of Sept., 1929.

HELLENTHAL & HELLENTHAL,
Defendant's Attorneys.

Filed Sept. 27, 1929. [98]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America, to

the Defendant, Chichagoff Extension Gold

Mining Company, a Corporation, GREET-
ING:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-
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peals for the Ninth Circuit, to be holden in the

City of San Francisco, State of California, within

thirty days from the date of this writ, pursuant to

an appeal filed in the District Court for the Ter-

ritory of Alaska, Division Number One, wherein

Alaska Handy Gold Mining Company is appellant

and Chichagoff Extension Gold Mining Company,

a corporation, is the appellee, then and there to

show cause, if any there be, why said decree in said

cause in said appeal mentioned, should not be cor-

rected and speedy justice done in that behalf.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

this 27th day of September, 1929.

JUSTIN W. HAEDING,
District Judge.

Copy of foregoing admitted received this 27th

day of September, 1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Filed Sep. 27, 1929. [99]

[Title of Court and Cause.]

APPEAL.

The President of the United States to the Honor-

able JUSTIN W. HARDING, Judge of the

District Court for the Territory of Alaska,

Division Number One:

Because in the record and proceedings and also

in the rendition of the decree in said District Court,
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before you in the above-entitled cause, manifest

error bath happened to the great prejudice and

damage of the plaintiff, as is stated and appears in

the petition herein,

—

We being willing that error, if any hath hap-

pened, should be duly corrected and full and speedy

justice be done to the parties in this behalf, do

command you, if the decree herein be given, that

then, under your seal, distinctly and openly, you

send the record and the proceedings aforesaid with

all things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit at

San Francisco, California, together with this writ,

so that you may have the same before the Court

on or before thirty days from the date hereof;

that the record and proceedings aforesaid, being

inspected, the Circuit Court of Appeals may cause

further to be done herein to correct those errors

whai of right and according to the laws and cus-

toms of the United States ought to be done or

should be done. [100]

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

and the seal of the District Court of Alaska, Divi-

sion Number One, affixed at Ketchikan, this 27th

day of September, 1929.

[Seal] JOHN H. DUNN,
Clerk.

Allowed

:

JUSTIN W. HARDING,
District Judge.
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Copy received and service admitted this 27 day

of September, 1929.

HELLENTHAL & HELLENTHAL,
Defendant Attorneys.

Filed Sep. 27, 1929. [101]

[Title of Court and Cause.]

MOTION AND ORDER EXTENDINO TIME ON
CITATION ON APPEAL.

Comes now the plaintiff, the Alaska Handy Gold

Mining Company, and respectfully moves to ex-

tend the time on the citation on appeal in the above-

entitled cause for thirty (30) days, for the reason

that it is impossible to have the record in San

Francisco within the time set forth in the citation.

R. E. ROBERTSON,
Attorney for the Plaintiff.

Copy received this 30th day of October, 1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

This matter coming on for hearing on the above

motion, and the Court being fully advised, hereby

extends the time asked for in said motion thirty

(30) days from the date stated in the original cita-

tion on appeal.

ORDERED this 30th day of October, 1929.

JUSTIN W. HARDINO,
District Judge.

Filed Oct. 30, 1929.

Entered Court Journal No. 5, page 268. [102]
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Minute order, dated November 8, 1929, Journal 5,

page 281, re settlement of bill of exceptions.

[Title of Cause.]

MINUTES OF COURT—NOVEMBER 8, 1929--

ORDER EXTENDING TIME TO AND IN-

CLUDING DECEMBER 11, 1929, FOR
SETTLEMENT OF BILL OF EXCEP-
TIONS.

Now at this time by agreement of counsel, tbe

settlement of a bill of exceptions in this case is

postponed to December 11, 1929, in order that the

proposed bill of exceptions of both plaintiff and de-

fendant may be before the Court being the intention

of both plaintiff and defendant to perfect an ap-

peal in this case. [103]

Minute order, dated December 20, 1929, Journal 5,

page 366, re settlement of bill of exceptions.

[Title of Cause.]

MINUTES OF COURT—DECEMBER 20, 1929—

ORDER EXTENDING TIME TO AND IN-

CLUDING THE FIRST MOTION DAY IN
JANUARY, 1930, FOR SETTLEMENT OF
BILL OF EXCEPTIONS.

Now, at this time, upon motion of S. Hellenthal,

the time is extended for settling bill of exceptions

to the first motion day after the first of January.

[104]
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Minute order, dated January 13, 1930, Journal 5,

page 414, granting a further extension of 60 days to

return citation and to settle bill of exceptions.

[Title of Cause.]

MINUTES OF COURT—JANUARY 13, 1930—

ORDER EXTENDING TIME SIXTY DAYS
FOR SETTLEMENT OF BILL OF EXCEP-
TIONS, ETC.

Now, at this time, upon motion of S. Hellenthal,

the matter of the settlement of a biU of exceptions

on the part of each party appellant is continued for

hearing until after the return of the Court from

Ketchikan and a further extension of time for 60

days is allowed on the citation and settlement of

the bills of exceptions. [105]

[Title of Court and Cause.]

ORDER EXTENDING TIME SIXTY DAYS ON
CITATIONS ON APPEAL (MARCH 17,

1930).

Now, on this day, on oral motion of the defend-

ant, by its counsel, IT IS HEREBY ORDERED
that the time on the respective citations on appeal,

heretofore issued herein on behalf of plaintiff and

defendant, respectively, be and the same is hereby

extended for a period of sixty days from the date

hereof, and, further, that this order be entered

nunc pro tunc as of March 13, 1930.
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Done in open court this 17th day of March, 1930.

JUSTIN W. HARDING,
Judge.

Entered Court Journal No. 5, Page 436.

O. K. as to form.

R. E. ROBERTSON.
Filed Mar. 17, 1930. [106]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING JUNE 14, 1930, ON CITATIONS
ON APPEAL.

Now on this day, on oral motion of the defend-

ant, by its counsel, IT IS HEREBY ORDERED
that the time on the respective citations on appeal,

heretofore issued herein on behalf of plaintiff and

defendant, respectively, and the time to settle the

bills of exception be and the same is hereby ex-

tended until June 14, 1930.

Done in open court this 13th day of May, 1930.

JUSTIN W. HARDING,
District Judge.

O. K. as to form.

R. E. ROBERTSON,
Of Counsel for Plaintiff.

Entered Court Journal No. 6, Page 79.

Piled May 13, 1930. [107]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You will please prepare a transcript of record

in the above-entitled cause on plaintiff's cross-

appeal and include therein the following papers

and records, to wit:

1. Duplicate original of plaintiff's bill of excep-

tions and statement of evidence, together

with Plaintiff's Exhibits 1, 2, 21, 22, 23

and 30, and Plaintiff's Exhibit "Y" for

identification, and Defendant 's Exhibits *

' I, '

*

"J," "K," "L" and "M."
2. Plaintiff's petition for appeal.

3. Stipulation dated July 15, 1926, re amend-

ment of pleadings.

5. Order allowing plaintiff's appeal.

6. Plaintiff's cost bond.

7. Plaintiff's assignment of errors.

8. Plaintiff's original citation.

81/2. Appeal.

9. Order extending time on citation, dated Octo-

ber 30, 1929.

10. Minute order, dated November 8, 1929, Journal

5, page 281, re settlement of bill of excep-

tions.

11. Minute order, dated December 20, 1929, Jour-

nal 5, page 366, re settlement of bill of ex-

ceptions.
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12. Minute order, dated January 13, 1930, Journal

5, page 414, granting a further extension of

60 days to return citation and to settle bill

of exceptions. [108]

13. Order, dated March 17, 1930, extending re-

turn time on citation for 60 days.

14. Order, dated May 13, 1930, extending time

until June 14, 1930, to return citation and

to settle bill of exceptions,

15. This praecipe.

You need not include in said record either the

complaint, answer, amended and supplemental re-

ply filed April 8, 1929, the Court's findings of fact

and conclusions of law, or the Court's judgment and

decree, because plaintiff's appeal is a cross-appeal

and all of those papers, so mentioned, are included

in the appeal that the defendant is taking.

You will please prepare said transcript as re-

quired by law and the rules and orders of this court,

and of the United States Circuit Court of Appeals

for the Ninth Circuit, and forward it to the Clerk

of the latter court in San Francisco, California.

Dated at Juneau, Alaska, this 26th day of Sep-

tember, 1929.

HENRY EODEN,
R. E. ROBERTSON,

Attorneys for Plaintiff and Cross-appellant.

Copy of the foregoing praecipe received this 26th

day of September, 1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Filed Sep. 26, 1929. [109]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Division Number One,—ss.

I, John H. Dunn, Clerk of the District Court

for the Territory of Alaska, Division Number One,

do hereby certify that the foregoing and hereto

attached 111 pages of typewritten matter, num-

bered from 1 to 111, both inclusive, constitute a full,

true and complete copy, and the whole thereof,

of the record in accordance with the amended prae-

cipe of the plaintiff on its cross-appeal, on file

herein and made a part hereof in that cause No.

2596-A, wherein the Alaska-Handy Oold Mining

Company, a corporation, is plaintiff and the Chi-

chagoff Extension Mining Company, a corporation,

is defendant, as the same appears of record and

on file in my office; and that said record is by vir-

tue of an appeal and citation issued on behalf of

said plaintiff in this cause, and the return thereof,

in accordance therewith.

I do further certify that, in accordance with and

as instructed by the order of said Court, I return

herewith and as a part of said record the original

duplicate plaintiff's bill of exceptions and statement

of evidence, and plaintiff's original Exhibits Nos.

1, 2, 21, 22, 23 and 30, and plaintiff's original Ex-

hibit "Y" for identification, and defendant's origi-

nal Exhibits ''I," "J," ''K," ''L" and ''M.^
n
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I do further certify that this transcript was pre-

pared by me in my office and that the cost thereof,

amounting to $13.80, has been paid to me by plain-

tiff. [110]

IN WITNESS WHEEEOF I have hereunto set

my hand and the seal of the above-entitled court this

25 day of June, 1930.

[Seal] JOHN H. DUNN,
Clerk.

By Venetia Pugh,

Deputy Clerk. [Ill]

[Endorsed]: No. 6183. United States Circuit

Court of Appeals for the Ninth Circuit. Chicha-

goff Extension Gold Mining Company, a Corpora-

tion, Appellant and Cross-appellee, vs. Alaska

Handy Gold Mining Company, a Corporation, Ap-

pellee and Cross-appellant. Transcript of Record.

Upon Appeal and Cross-appeal from the United

States District Court for the Territory of Alaska,

Division Number One.

Filed July 1, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




